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1. Present appeal has been filed assailing the impugned order dated 04.01.2024 

(uploaded on 05.01.2024) passed by the learned Uttar Pradesh Real Estate 

Regulatory Authority (hereinafter referred to as the ‘Regulatory Authority’), 

Gautam Buddha Nagar, in Complaint No. NCR144/09/81963/2021 (Gurmeet 

Singh Phokela Vs. Omaxe India Trade Centre Pvt. Ltd.), whereby while allowing 

the complaint of the complainant of refund in a delayed project, the Regulatory 

Authority has directed the respondent (appellant herein) to refund within 45 days, 

the deposited amount of complainant (respondent herein) Rs. 23,43,745/- from date 

of deposit till date of payment alongwith interest thereon at the rate MCLR+1%.  

 

2. The brief facts as culled out from the memo of appeal are :-  

 
2.1  The respondent approached the appellant company in the year 2012 and submitted 

an application and requested for allotment of a shop/commercial space as an 

investment. The respondent, pursuant to his application, was allotted a commercial 

shop No. 909, 9th Premier Suite, admeasuring 596.92 Sq. Ft. vide allotment 

letter/allotment agreement dated 07.11.2012, in a commercial Mall namely India 



Trade Centre, Greater Noida, situated at Sector Alpha-II, Greater Noida, Gautam 

Buddha Nagar (UP) in the project of the appellant for total consideration amount 

Rs. 26,62,939/- excluding statutory charges. Pursuant to allotment of unit, the 

respondent paid a sum of Rs. 23,43,745/- towards sale consideration. 

2.2 Pursuant to execution of the allotment letter, Addendum on 17.11.2012 was 

executed between the appellant company and the respondent as the respondent in 

the present case. Respondent opted for Flexi Payment Plan with “Commitment 

Charges” in terms of the said Addendum. The relevant clauses of the said 

Addendum letter are reproduced herein below :-  

“It is agreed between Company and the Allottee(s) that :  

 
(a) upon receipt/realization of a sum of Rs. 9,07,721.81/- (Rupees 

Nine Lac Seven Thousand Seven Hundred Twenty One and 
Paise Eighty One Only) as an advance against part sale 
consideration of the unit in terms of Annexure B of the Allotment 
Letter (“Initial Advance”) from the Allottee(s)  on dated 26 
Sep.2012 (hereinafter referred to as the “Payment Date”), the 
Company shall pay the Allottee(s) a sum of Rs. 14,883/- (Rupees 
Fourteen Thousand Eight Hundred Eighty Three Only) (less 
applicable TDS) per month on realized BSP as Commitment 
Charges against the said initial advance (“Initial Commitment 
Charges”) during the Commitment Charges Period. 

(c) The Company shall also pay Commitment Charges against the 
Tranche Installment to the Allottee(s), in the manner as provided 
in Annexure B to the Allotment Letter against each Tranche 
installment (“Tranche Installment Commitment Charges”) from 
the month following the date of actual realization of such 
Tranche Installment by the Company. The Tranche Installment 
Commitment Charges and initial Commitment Charges shall 
collectively be referred to as “Commitment Charges”. 

(d) The Allottee(s) and the Company agree that the Company shall 
pay the Commitment Charges on the Advance to the Allottee(s), 
during the period commencing from the date of realization of 
payment of Initial Advance and Tranche Installments, in the 



manner as provided above till offer of possession of the unit to 
the Allottee(s) as mentioned in the said Allotment Letter 
(“Commitment Charges Period”).    

 
2.3 It is pertinent to mention here that in terms of the Addendum dated 17.11.2012 to 

the Allotment Letter/Allotment Agreement dated 07.11.2012, the appellant 

company has paid a total sum of Rs. 20,70,790.00 (Rupees Twenty Lakh Seventy 

Thousand Seven Hundred Ninety only) to the respondent towards monthly 

Commitment Charges from November, 2012 till March, 2021 which has been duly 

accepted by the respondent without any objections or reservations, and hence 

evidently, the respondent accepted the same as return for his investment with the 

appellant company.   

 

2.4 In pursuance with The Real Estate (Regulation and Development) Act, 2016 

(hereinafter referred to as the ‘RERA Act’) read with The Uttar Pradesh Real 

Estate (Regulation and Development) Rules, 2016 (hereinafter referred to as the 

‘RERA Rules’), the aforesaid project was registered with the UPRERA vide 

registration No. UPRERAPRJ6205.  

 

2.5 Appellant submitted that allotment agreement between the appellant and 

respondent was signed on 07.11.2012. As per Clause 39(a) of the agreement, the 

project was to be completed in 42 months i.e. by 6th May, 2016. During the period 

from November, 2012 till March, 2021, the respondent has received commitment 

charges towards his investment as the respondent has signed an addendum on 

17.11.2012. The Clause (d) of the addendum provides as under :-  

  “The allottee and the Company agree that the Company shall 
pay the commitment charges on the advance to the allottee 
during the period commencing from the date of realization of 
payment of initial advance and tranche installments, in the 



manner as provided above till offer of possession of the Unit to 
the allottee……” 

 

2.6 In view of the aforesaid provisions of the addendum, it is clear that after maturity 

period of the agreement dated 17.11.2012 i.e. 06.05.2016, the appellant company is 

not responsible for payment of delay penalty because during the said period also, 

the respondent has been paid commitment charges and no one can get double 

benefit at one time to avoid unjust enrichment.  

 

2.7 Appellant submitted that it is admitted fact that the respondent has received the 

commitment charges Rs. 20,70,790/- from November, 2012 till March, 2021. The 

respondent had no grievance till the time he was receiving commitment charges 

and as soon as payment of commitment charges was stopped, then he started 

unwanted litigation. As per agreement/addendum, commitment charges was to be 

paid till offer of possession, the purpose of continuation of commitment charges till 

offer of possession was that no additional amount such as delay penalty shall be 

paid.  

 

2.8 The respondent had filed the complaint for refund, delay interest and possession. In 

this regard it is submitted that the project is delayed but for the entire delayed 

period, the respondent has been paid commitment charges and the respondent has 

never raised any grievance. The respondent has not raised any objection/grievance 

even at the time when letter of offer of possession was sent to the respondent. The 

OC/CC was received on 15.04.2019. The appellant company is ready to execute 

registry of the unit in question in favour of the respondent. It is further admitted 

fact that after receiving OC/Cc the maintenance agency has been appointed who is 

looking after day to day maintenance of the project and the respondent is liable to 



pay the maintenance charges as per proportionate rate to the nominated 

maintenance agency.  

 

2.9 The RERA Authority has passed the impugned order in cyclostyle manner without 

considering the correct and true facts of the case. The RERA Authority has also not 

considered the vital fact that as per provisions of the agreement, the respondent has 

been paid commitment charges for the delayed period and during the delayed 

period till the receipt of OC/CC the respondent has not raised any grievance about 

the delay or refund etc. The view of the Hon’ble Supreme Court/NCDRC is that if 

the project has been completed and OC/CC has been issued then an allottee cannot 

raise any claim/grievance after issuance of OC/CC, but this fact has not been 

considered by the RERA Authority while passing the impugned order.  

 

3. The appellant has filed the instant appeal on the following grounds :  

 

3.1 The RERA Authority has not given any finding in respect of commitment charges 

for the delayed period to the respondent and awarded interest for the same period 

which falls under the category of providing ‘double benefit’/’unjust enrichment’. 

 

3.2 Since the respondent has already obtained the commitment charges for the delayed 

period as such he has not disclosed the period for interest in the relief clause, but 

the RERA Authority has passed the impugned order in cyclostyle manner and has 

wrongly allowed interest for the period the delay penalty has been paid in the form 

of commitment charges without considering actual facts of the case, hence the 

impugned order is liable to be set aside. 

 



3.3 The RERA Authority has not mentioned anywhere that how/under which head the 

amount paid as commitment charges after May, 2016 i.e. the date on maturity of 

agreement, shall be treated. Under this situation, if the appellant is compelled to 

pay delay penalty for the same period then whether this amount will be treated as 

‘unjust enrichment’ or not?  

 

3.4 The respondent complainant has made investment and he has been paid 

commitment charges (assured return) by the appellant from November, 2012 till 

March, 2021 whereby a sum of Rs. 20,70,790.00/- has been paid to the 

complainant towards commitment charges which is much more amount than the 

interest to be calculated @ MCLR+1%, but this important fact in respect of 

commitment charges has been ignored by the learned RERA Authority and not 

given any finding while passing the impugned order dated 04.01.2024. 

 

3.5 While the assured return paid to the complainant was 12% per annum, the interest 

payable under the Act, 2016 is only MCLR+1%. If the appellant is called upon to 

make payment of interest over and above the amount which has already been paid 

as commitment charges (@ 12% per annum) and which amount is much higher 

than the amount of interest payable under the Act, 2016, it would not only be 

unfair but would also amount to unjust enrichment of the complainant at the cost of 

the appellant. 

 

3.6 The impugned order passed by learned RERA Authority is a non speaking order 

and has been passed in casual, cursory and cyclostyle manner without considering 

the relevant part of the agreement and against the decision passed by the Hon’ble 

Supreme Court and NCDRC. 



3.7 The learned Regulatory Authority has failed to consider that as per settled 

preposition of law, the complainant cannot be allowed double benefit at the same 

time i.e. payment of commitment charges on one hand and payment of interest for 

delayed period on the other hand for the same period, as such interference by this 

Hon’ble Tribunal is expedient for the ends of justice.  

 

3.8 Respondent had sought relief for possession and interest for delayed period which 

has been allowed by the learned RERA Appellate Tribunal by ignoring the 

principle of “unjust enrichment”. As per settled law no one can be allowed double 

benefit for the same cause at the same time. 

 

3.9 Appellant is ready to give possession of the Unit and execute registry in favour of 

the respondent and also ready to pay delay interest by adjusting the period of 

commitment charges (assured return) and the period which was affected due to 

lock down, but this important aspect of the matter has not been considered by the 

learned RERA Authority. 

 

3.10 The RERA Authority has not considered the view of the Hon’ble Supreme 

Court/NCDRC which provided that if the project has been completed and OC/CC 

has been issued then an allottee cannot raise any claim/grievance after issuance of 

OC/CC, hence the impugned order is erroneous and unsustainable.  

 

3.11 While deciding the complaint, the Hon’ble RERA Authority has not considered the 

material facts available on the record. 

 

3.12 The impugned order passed by Hon’ble RERA Authority is a non speaking order 

and has been passed in causal and cursory manner. 



 

3.13 The Hon’ble RERA Authority has passed the impugned order in illegal and 

arbitrary manner without considering the above mentioned facts and documentary 

evidence available on record.  

 

4. The appellant has sought the following reliefs :- 

(i) Quash the impugned order dated 04.01.2024 passed by the Real Estate 

Regulatory Authority, Regional Office, Gautam Buddha Nagar in Complaint 

No. NCR144/09/81963/2021 (Gurmeet Singh Phokela Vs. Omaxe India Trade 

Center Pvt. Ltd.). 

 

(ii) Such other order or direction which this Hon’ble Authority may deem just and 

proper in the facts and circumstances of the same may also be passed. 

 

5. The respondent in his objection has denied the averments made by the appellant 

regarding delay interest not payable due to the payment of commitment charges.   

5.1 The unit allocated is fully furnished residential studio apartment and not a 

commercial unit. 

5.2  The appellant was required to deliver the possession of the allotted area within the 

due date but the appellant had miserably failed to deliver the possession of the 

allotted area to the respondent which resulted in filing of the complaint. The 

complaint was filed for the delivery of possession, hence denying the delivery of 

possession within due time has allowed the defendant to invoke the rights of 

complaint before the Regulatory Authority. The commitment charges paid by the 

appellant were paid against the advance amount paid before the due date by the 

respondent. The learned Regulatory Authority adjudicated the matter applying the 

judicial mind and allowed the complaint of the respondent.   



5.3 Appellant has not given possession till date therefore, learned Regulatory 

Authority has passed just and proper order. 

5.4 The appellant was afforded every opportunity during the hearing and he has 

submitted his reply. Learned Regulatory Authority has passed the order with due 

process of law and after adjudicating the matter in issue.  

5.5 The appellant had stated that appellant is ready to execute the registered sale deed 

of the property in question. However, the appellant does not possess the OC/CC 

for the building. The building is still incomplete. 

5.6 Appellant had subsequent to comply with the order passed by the learned 

Regulatory Authority, however, the appellant neither made any effort to comply 

with the order nor engaged any communication with the respondent/allottee to 

address the grievances. Consequently, the respondent filed execution before the 

Authority, the appellant did not respond to the execution proceedings. After 

providing the appellant with a proper opportunity to be heard, the Executive 

Authority referred the matter to invoke Section 63, the appellant filed the appeal 

with a mala-fide intention solely to delay justice, respondent has prayed for the 

rejection of this appeal with cost.  

6. The appellant in rejoinder has denied the averments made by the respondent and 

reiterated the averments, made by the appellant, herein above. 

7. Heard Sri Aditya Tiwari, holding brief of Sri V.K.S. Bisen, learned counsel for the 

appellant and Dr. Azhar Ikram, learned counsel for the respondent.  

8. To examine the issue involved in this appeal, we deem it proper to frame the 

following questions :- 

(i) Whether the project of the appellant/promoter is delayed; 

(ii) Whether the appellant/promoter is liable to give possession and interest for 

delay in possession to the allottee in a delayed project even after payment of 

assured return/commitment charges to the respondent/allottee.  



Answer to Question No.1 

9. It is admitted fact that respondent/allottee booked a shop/commercial space (unit) 

No. 909, 9th Premier Suite admeasuring 596.92 Sq. Ft. vide allotment 

letter/agreement dated 07.11.2012 in a commercial Mall namely India Trade 

Centre, Greater Noida, situated at Sector Alpha-II, Greater Noida, Gautam Buddha 

Nagar (UP) in the project of the appellant at a total consideration of Rs. 

26,62,939/- against which the respondent/allottee paid Rs. 23,43,745/- to the 

appellant/promoter.  

 

9.1 Addendum dated 17.11.2012 to the allotment letter dated 07.11.2012 was also 

executed between the parties as the respondent/allottee opted for commitment 

charges in terms of the said addendum. As per Clause 39(a) of the agreement, the 

project was to be completed within 42 months i.e. by May, 2016. 

9.2 Appellant/promoter has neither mentioned any date of obtaining OC/CC regarding 

the completion of the project from the competent authority nor has uploaded as 

evidence any document of OC/CC regarding the completion of the project. 

Appellant/promoter had not mentioned any fact regarding the offer of possession 

send to the respondent/allottee. The legal position is also clear that no offer of 

possession can be sent without obtaining valid OC/CC. There is no documentary 

evidence regarding offer of possession made to the respondent/allottee alongwith 

OC/CC which itself proves that project has not been completed yet even after a 

long lapse of period after assured time of completion May, 2016, as per 

agreement/addendum.  

9.3 Above analysis and discussion of fact makes it very clear that no OC/CC has been 

obtained by the appellant/promoter regarding the project. The appellant/promoter 

has also not mentioned in his pleading that his project has been completed as the 

appellant/promoter has not obtained OC/CC regarding the project, therefore, we 



are of the considered view that project is delayed.             

Question No.1 is answered accordingly. 

Answer to Question No.2 
10.  Answer to question No.1 makes it clear that the project of the appellant is a 

delayed project. 

10.1 Analysis of Section 18(1) of the Act, 2016 makes it clear that the allottee has right 

of possession and delay interest in a delayed project, if allottee wishes to remain in 

the project. Filing of the complaint by the allottee for the relief of possession and 

delay interest also expresses his intention to remain in the delayed project, rather, 

to withdraw from the project. Regulatory Authority has jurisdiction to grant the 

relief of possession and delay interest. 

10.2 As per the provisions of Section 18(1) of the Act, 2016, the promoter has to pay 

interest for delay in possession from the due date of completion till the actual date 

of possession. Now the law is settled on this point that if an allottee wishes to 

remain in a delayed project, he shall be entitled for possession as well as interest 

thereon at such rate as may be prescribed, which is at the rate MCLR+1%. 

10.3 The appellant/promoter has submitted that the promoter has paid assured 

return/commitment charges to the allottee as per addendum to the agreement, 

therefore, allottee is not entitled for the interest for delay. The promoter has 

submitted that allottee cannot get double benefit of commitment charges as well as 

interest for the delayed period. The appellant/promoter has also submitted that 

allowing interest for the delay period on the prescribed rate is unlawful enrichment 

of the allottee because assured return/commitment charges have already been paid 

to the allottee. The allottee, has however, submitted that the allottee has received 

commitment charges/assured return on the basis of independent commercial 

arrangement between the parties. Scheme of Act, 2016 is clear that there is no 

provision in the Act, 2016 for examining and deciding the issues regarding to the 



payment of assured return/commitment charges by the promoter for a fixed period 

or till possession etc. or commercial effect in an allotment letter/BBA for the 

purchase of flat/shop/office/plot.  

10.4 Keeping in view the above facts and circumstances of the case, we are of the 

considered view that assured return or commitment charges is independent 

commercial arrangement between the parties which sometime the 

promoter/developer offer in order to attract buyers/investors or users who may 

invest either in under construction or pre-launch/new launched projects. Out of 

these independent commercial arrangement between the promoter and buyer, the 

commercial effect would generally involve transactions having profit as their aim. 

Piecing the threads together, therefore, so long as an amount is ‘raised’ under a real 

estate agreement, which is done with profit as the main aim, such agreement 

between developer and home buyer would have the commercial effect as both the 

parties have commercial interest the same. The real estate developers seeking to 

make a profit on the sale of the apartment, and the flat/apartment purchaser 

profiting by the sale of the apartment whereas the object of promulgation of Real 

Estate (Regulation and Development) Act, 2016, aims to create and ensure sale of 

immovable property in efficient and transferring manner and to protect the interest 

of the consumers in the real estate sector and not to use the forum for profit 

purposes/unjust enrichment. 

10.5 Above analysis makes it clear that assured return/commitment charges have 

nothing to do with the possession and payment of interest for delayed period under 

Section 18(1) of the Act, 2016. Therefore, submission of the appellant/promoter is 

not acceptable that respondent/allottee is not entitled for interest at the rate 

MCLR+1% for delayed period because respondent/allottee has received assured 

return/commitment charges.                

Question No.2 is answered accordingly. 



11. The facts and circumstances of the case and answers to question Nos. 1 & 2 make 

it clear that project of the appellant/promoter is delayed, the respondent/allottee is 

entitled for the interest for delayed period at the rate of MCLR+1% from the 

assured date of completion till the date of delivery of possession.  

12. The assured return/commitment charges, received by the respondent/allottee, are 

not liable to be adjusted with the amount of delay interest, learned Regulatory 

Authority has rightly allowed the complaint of the complainant/allottee for the 

possession and payment of interest for delay at the rate MCLR+1% from the date 

mentioned in the impugned order till the date of obtaining of OC/CC or offer of 

possession, whichever is later, on the deposited amount. 

13. We found no illegality or perversity in the impugned order dated 04.01.2024 

passed by the learned Regulatory Authority. 

14 The appeal, being devoid of merit is dismissed.  

15. Accordingly, amount deposited by the appellant/promoter in compliance of Section 

43(5) of the Act, 2016 be transfer to Regulatory Authority for disbursement in 

execution proceedings.  

16. It will be the liability of the beneficiary to pay income tax, if any, on the interest 

accrued, if any, on the amount deposited by the promoter in compliance of Section 

43(5) of the Act, 2016. 

17. No order as to cost.  

 

(Rameshwar Singh)                           (Sanjai Khare) 

Dated: 04.07.2025 
PRADEEPKUMAR 


