THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-142/2020

M/S LAUREATE BUILDWELL PVT.LTD. e Appellant
Versus

SANGEETA KUMAR & SUNIL MAHAJAN e Respondent

Counsel for Appellant Counsel for Respondent

SHUCHITA SINGH SAURABH MISRA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Heard Ms Suchita Singh, learned counsel for the appellant and Sri Saurabh

Mishra, learned counsel for the respondent.

Learned counsel for the appellant submitted that respondent had submitted an
application for allotment of unit on 15.02.2012, which shows that registration
amount shall be forfeited unless the allotment money is deposited within 30 days

of the allotment.

Para 8 & 11 of terms and conditions (page 51) provides for delay payment shall
attract penal interest @ 24%. Allotment letter shall automatically stands
cancelled if the installment remains unpaid for the period of more than 15 days
in case of cancellation the company reserves the rights to forfeit amount deposited
to the extent 25% of the total cost of the unit. In pursuance to the application, the
respondent has offered allotment vide letter dated 26.02.2012 and requested the
allottee to deposit Rs 25,86,035/- within 30 days of the issuance of the letter. The
respondent paid an amount of Rs 25,86,035/- by 24.04.2012. The respondent was
accordingly issued the allotment letter (provisional) on 14.05.2012.

Clause 22 of the allotment letter provides that if more than two consecutive
payments remain in arrears, in such case, upto 25% of the total cost of the unit as

processing/administrative charges and the interest accrued on the delay



instalments upto the date of second unpaid instalment, shall be deducted from the
amount, deposited till then, and the balance amount, if any, shall be refunded.
However, in exceptional and genuine circumstances, the Company may at its sole
discretion, condone the delay in making the payment exceeding two installments
by charging interest @ 24% per annum and restore the provisional allotment upon

deposit of such restoration charges, as the Company may decide.

The first installment demand allotment letter was issued on 18.05.2012 for an
amount of Rs 22,14,672/- followed by 2™ reminder on 14.06.2012 and on
09.08.2012. In the meantime, 2" installment became due hence demand letter
was issued on 26.12.2012 for Rs 19,60,869/- followed by reminder on 01.01.2013
and 28.01.2013. 3" installment became due hence demand letter was issued on
29.01.2013 for Rs 8,60,024/-. Final demand reminder 1%, 2" and 3" instalment
was issued on 13.02.2013 followed by notice for cancellation of allotment on
26.02.2013. The 4" installment also became due hence demand letter dated
20.04.2013 was issued. Similarly the demand letter for 5" installment was issued
on 20.05.2013. Reminder for 5" installment was issued on 18.06.2013. When the
respondent failed to clear the dues, another final notice for cancellation of the unit
was issued on 26.03.2013 (page 86) (which resulted in cancellation of allotment
(provisional) vide letter dated 12.07.2013 with immediate effect. It has also been
mentioned in the cancellation letter that the amount paid by the allottee was
subject to terms and conditions in the allotment (provisional) and in case of any

dues, after deductions/forfeiture, the same shall be refunded shortly.

The respondent vide e-mail dated 16.08.2013 showed inclination to clear the dues
after taking loan from the bank and after wasting sufficient time he did not return
back. The calculation chart, indicating the liability of the respondent was sent to
respondent on 12.12.2013. Respondent after waiting for about six years filed
complaint seeking possession of the allotted unit or refund of Rs 47,86,035/-
along with 15% interest thereon on 24.07.2019.



In the complaint, the appellant filed objection before RERA raising specific
objections regarding cancellation of the unit. The Regulatory Authority without
taking note of the cancellation of the unit directed for providing unit on the
original booking rate within 30 days and execute conveyance deed failing which
entire deposited amount of the respondent be refunded along with interest @
MCLR+1%. Learned counsel for the appellant, in order to assail the impugned
order presses ground A, B, G, K, O, P, V & X and submitted that without taking
note of the cancellation of the unit despite there being no challenge by the
responded and concealment of the fact regarding forfeiture of the amount,
misread the provisions of Section 31 of the Act 2016 and directed for providing
unit without setting aside order of the cancellation and forfeiture of the amount
by the appellant at original rate and execute conveyance deed or refund the

amount along with interest (@ MCLR+1%.

Learned counsel for the appellant in support of her submissions, placed reliance
on the judgment of Hon’ble Supreme Court in case of HUDA Vs. Keval Krisha
Goel reported in 1996 SCC 249 and drawn our attention towards para 8§, 10 &
12 as well as judgment of Surendra Kumar Batra Vs. Additional District
Judge and prayed that the impugned order deserves to be set aside as there was
no illegality or perversity in the order of the cancellation of the unit of the

respondent.

Learned counsel for the respondent submitted that no builder-buyer agreement
was executed between the parties and deduction @ 25% is highly excessive and
falls in the category of one sided agreement. On being asked, learned counsel for
the respondent submitted that the cancellation of the allotment unit vide letter
dated 12.07.2013 and the deductions/forfeiture of the amount vide letter dated
12.12.2013 were not challenged and no such grounds and prayers were raised in

the complaint.



Heard.

Judgment Reserved.

(Sanjai Khare) (D.K. Arora)

Dated: 26.02.2024
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