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l.

Heard learned counsel for parties.

The applicant allottee is seeking recall of the order dated 26.04.2023,
dismissing the appeal for non-prosecution.

It is submitted that the erstwhile counsel of the applicant had not attended
the case listed on 17.04.2023, as he was out of station, the next date was
fixed for 26.04.2023.

The applicant contacted his counsel on 26.04.2023 but the counsel did not
respond to the call of the appellant. The appellant is a civil servant posted
at Gorakhpur.

It is further submitted that the applicant on multiple occasions tried to
contact his counsel and the office of the counsel, however, the counsel and
his office was not responding to the calls and not submitting satisfactory
reply with regard to the status of the case.

It is further submitted that in the month of June, 2023, applicant personally
visited the chamber of his counsel but he was not available. Thereafter, it
is submitted that again the applicant tried to contact the counsel in the
month of July, but no response was received. The applicant was restrained
to again visit the chamber of his counsel in the second week of September,
however, clerk of the office of his counsel declined to arrange meeting with
his counsel on one pretext of the other, however, the clerk did not inform
about the status of the case.

The applicant, aggrieved, demanded return of his brief from his counsel.
Thereafter, the present counsel came to be engaged in the last week of
September. It is further submitted that despite engaging a subsequent
counsel, the erstwhile counsel failed to handover the brief of the appeal, as
well as, declined access of the digital file.

It is urged that for the first time on 03.10.2024, applicant came to know
that the appeal came to be dismissed in default due to negligence of his
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counsel. It is submitted that applicant was under an impression that his
counsel is pursuing the case diligently. It is submitted that the applicant
cannot be penalized for the lapse of his counsel, and his office. The counsel
for the applicant submits that the delay, if any, is not wilful or deliberate
but bonafide.

Learned counsel for respondent in rebuttal submits that the order is
available online, applicant had access to the portal. Therefore, it is not open
to the applicant to blame of his counsel, rather, he should have been
diligent. It is submitted that the explanation furnished is unsatisfied.

We have considered the rival contentions of the parties and perused the
record.

In our opinion, conduct of the erstwhile counsel is not above board. The
applicant cannot be penalized for the wilful and deliberate fault of his
counsel and his office, in not informing the status of the case.

Cause shown is good and sufficient.

The order dated 26.04.2023 is recalled. The appeal is restored of its original
file and number. The application is accordingly, disposed of.

List this appeal for orders/hearing on 27.03.2026.

In the meantime, parties to exchange their pleadings.

(Rameshwar Singh) (Suneet Kumar)

Dated: 18.02.2026
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