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1. By means of this appeal, appellant has challenged the impugned
order dated 27.10.2021 passed by the Learned Uttar Pradesh Real
Estate Regulatory Authority (hereinafter referred to as the
'Regulatory Authority"), Lucknow, in Complaint
No.NCR157/19/1290/2019 (Sunil Kumar Mishra Vs. Kanpur
Development Authority and another.) whereby during execution
proceedings, the decretal impugned order dated 12.06.2020 was
disposed of by the Executing Authority against the appellant.

2. The brief facts as culled out from the memo of appeal are:-

2.1 The appellant approached Regulatory Authority for non-
compliance of the judgement/order dated 12.06.2020, passed by
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UP RERA in aforesaid complaint whereby the complaint of the
appellant was partly allowed and the respondent (Kanpur
Development Authority) were directed to handover possession of
the unit to the appellant by 25.09.2020 and pay the delay interest
for the period from 04.01.2019 till handing over the physical
possession of the unit in question except for the period from
25.03.2020 to 25.09.2020 due to force majeure of Covid-19. It
was also directed that as per Section 2 (za) of Real Estate
(Regulation & Development) Act, 2016 (for short - Act 2016), the
applicable rate of interest will be MCLR+1% for both the parties.

The appellant purchased a Flat (unit) for Rs.39.17 Lacs in
respondent’s Scheme known as “KDA Residency O-Block, Kidwai
Nagar” and was allotted Flat No. A-1-4/64 on 4™ Floor on
04.01.2019. The respondent did not deliver the possession in time
instead demanded Rs.3,31,500/- on account of increase in cost of
the unit vide demand letter 26.07.2019. The appellant is living in a
rented accommodation and due to such unjustified demands and
delay in delivery of possession of the unit, is compelled to pay the

increased expenses due to no fault of his own.

U.P. Real Estate Regulatory Authority heard complaint on merits
but failed to appreciate the evidence available on record. The
Regulatory Authority vide its order dated 12.06.2020, partly
allowed the complaint against respondent promoter and directed to
handover possession of the unit by 25.09.2020 and pay delay
interest for the delay period from 04.01.2019 till handing over

physical possession of the unit.

The appellant further submits that respondent has not provided
Occupancy Certificate (OC) to the appellant. Moreover, the
respondent has charged a hefty amount of Rs.1,35,281/- on account
of maintenance charges for 36 months, without providing OC and

physical possession of the unit.

The respondent misled the Regulatory Authority into believing that
respondent’s demand letter dated 26.07.2019 was the offer of



physical possession to the appellant, therefore, impugned order

dated 27.10.2021 dismissing complaint U/s 63 was passed.

The appellant has filed the instant appeal on the following grounds:

(A)

(B)

(©)

(D)

(E)

(F)

Because the learned Regulatory Authority while passing
the impugned order has erred in appreciating the
documentary proofs without considering the entire facts
and evidence on record and passed impugned order dated
27.10.2021 quashing / setting aside impugned order dated
12.06.2020.

Because the respondent promoter in contravention to the
order dated 12.06.2020 neither delivered the possession
to the appellant nor paid interest for delay as ordered by
the learned Regulatory Authority.

Because the respondent promoter has misled the learned
Regulatory Authority into believing that respondent’s
demand letter dated 26.07.2019 is the offer of physical
possession.

Because the appellant is currently living in a rented
accommodation, and have to pay the increased expenses
due to no fault of his own.

Because the respondent promoter is maliciously
demanding money from the appellant at Rs.3,31,500/- for
the equalisation in rates of the Flats and Rs. 3,00,000/-
for the covered parking charges.

The appellant in his grounds also placed reliance on
judgement/order of Apex Court, passed in Civil Appeal
NO. 4000/2019 in case of “Samruddhi Co-operative
Housing Society Ltd. Vs. Mumbai Mahalaxmi
Construction Pvt. Ltd.” and judgement/order of Hon’ble
NCDRC, passed in Consumer Complaint no.763 of 2020,
in case of “Madhusudan Reddy R. & Ors Vs. VDB
Whitefield Development Pvt. Ltd. & Ors.”

The appellant has sought the following reliefs:

(1)

(i)

(iii)

Quash and set aside the impugned order dated
27.10.2021, passed by UP RERA in complaint U/s 63.

Direct the respondent promoter to register/transfer the
physical possession of deemed premises in the name of
the appellant.

Direct respondent to provide certified copies of Project
Completion Certificate and Occupancy Certificate in
accordance with Section 11 (4) (b) of Act 2016.
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(iv) Direct respondent to refund an amount of Rs.1,35,281/-
along with interest thereon, charged as advance
maintenance charge for 36 months.

(v) Cost of litigation.

The respondent in his objections has denied the averments made by

the appellant and in his reply has submitted that:-

Appellant Sunil Kumar Mishra was allotted flat number A-1-4/64
Kidwai Nagar O-Block Yojna Kanpur Nagar on date 4.01.2017
whose completion date was two years and information was given
by KDA on RERA site that the project is complete and in the same
sequence, KDA issued a final costing demand letter dated
26.07.2019 to the appellant and demanded an amount of
Rs.3,31,500.00 against the estimated value, which was less than

10% increase as per the advertisement condition no. 2.4.

The validity of the amount mentioned in the said demand letter
dated 26.07.2019 was challenged by the appellant Sunil Kumar
Mishra before Uttar Pradesh RERA as complaint number,
LKO157/10/1290/2019.

After due hearing, Uttar Pradesh RERA in its order dated
12.06.2024 directed the appellant to deposit Rs.3,31,500.00 in the
Authority Fund. Learned RERA also directed the KDA to ensure
to give possession of the original unit to the complainant by
depositing the outstanding amount by the complainant by
25.09.2020 and getting the remaining legal fees and stamp duty as
per rules and pay delayed interest from the completion date

04.01.2019 till the date of physical possession offer.

In the light of the order passed by learned UP RERA dated
12.06.2020 delayed interest of Rs.2,15,253.89 has been provided
by KDA which has been mentioned on behalf of KDA in the

earlier submitted his counter reply.

The complainant again filed a complaint against KDA under
Section 63 of the UP RERA Act. After due hearing, Uttar Pradesh

RERA, while rejecting the aforementioned complaint and passed
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the order that till now the compliance of Final Costing Demand
letter dated 26.07.2019 has not been ensured by the complainant,
and the KDA has complied the order of RERA within letter and

spirit.

Thereupon said order was challenged by the appellant before the
UPREAT as present Appeal No.121/2022, whose written reply has
been submitted by KDA on 08.05.2022 and 13.07.2022 before
Hon'ble UPREAT. The Tribunal on 20.07.2022 had passed an
order directing Kanpur Development Authority to issue fresh
demand letter within seven days and ensure registration and

physical possession.

In the light of the order dated 20.07.2022 passed by Hon'ble
Tribunal, Kanpur Development Authority issued a fresh demand

letter to the appellant on 26.07.2022.

That on issue of fresh demand letter dated 26.07.2022, the
appellant vide his letter dated 29.07.2022 has informed the
respondent that the appellant has paid Rs.4,02,612/- for the amount

shown in the demand letter.

The appellant without any objections has got possession of his
allotted flat on 03.09.2022 after execution of registry on
02.09.2022.

The respondent submits that fire safety certificate etc. cannot be

issued in any construction project without issuing CC.

The KDA was communicated by the appellant without any
objection by depositing the amount shown in the fresh demand
letter within three days. If the appellant had any kind of objection
he would have definitely lodged an objection before the KDA. But
before making the payment, the appellant neither raised any
objection in any form before the KDA nor before the Hon’ble

Divisional Bench.

The respondent submits that in view of above facts and

circumstances, it would be lawful to decide the appeal in question.
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The appellant in rejoinder has denied the averments made by the
respondent and reiterated the averments, made by the appellant,

herein above. The appellant has further submitted that:

The Respondent did not deliver the possession of the property to
the Appellant instead they maliciously demanded Rs.3,31,500/-
(Three Lakhs Thirty One Thousand Five Hundred only), with
intent to extort money from the Appellant for the increased prices
of the flats; for Rs.3,00,000/- (Three Lakhs only) for the covered
parking charges and Rs.1,35,281/- (One lakh Thirty Five Thousand
Two Hundred and Eighty One only) as maintenance charge for 36
months. The same was challenged before the RERA Authority.
The Respondent further misled the Authority into believing that
the demand letter dated 26.07.2019 is the offer of physical

possession of the flats.

The respondent who has concealed the relevant information and
facts and misled the authority in order to get a favourable order,
thereby causing miscarriage of justice and unnecessary harassment
of the Appellant. The Appellant has paid all the moneys, which are
justified and due upon them. However, it is the Respondent who
has not delivered possession of the property to the appellant and is
further demanding more money from the Appellant with a

malicious intent to cause harassment of the Appellant.

The Respondents have not issued any Project Completion
Certificate or Occupancy Certificate to the Appellants, therefore
they are also liable for deficiency in services and unfair trade
practices as has been held in the Hon’ble Apex Court’s order dated
11.01.2022 in Samruddhi Co-operative Housing Society Ltd. vs
Mumbai Mahalaxmi Construction Pvt. Ltd Civil Appeal
No0.4000 of 2019 and in NCDRC’s order dated 25.01.2021 in
Madhusudan Reddy R. & Ors v. VDB Whitefield Development
Pvt Ltd. & Ors., Consumer Complaint No.763 of 2020.

The Appellants have already submitted the e-stamp paper dated
11.06.2020 worth Rs.3,33,000/ (Three Lakhs Thirty Three
Thousand only) to the Respondent, which are in their physical
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possession. However, the Respondents have not complied with the
Hon’ble RERA Authorities order and are therefore in contempt of
the same. They have neither issued Project Completion Certificate
and Occupancy Certificate nor they have adjusted the amount of e-
stamp paper in their physical possession. Rather they have
maliciously issued a demand letter to the Appellant demanding
maintenance charges without delivering the physical possession of

the property.

Heard appellant in person and learned counsel for the respondent

Sri Somendra Pal Singh on appeal and objections.

On the averments of both the parties, the following issues arise for

adjudication:-

(1) Whether, the respondent promoter has failed to comply the
order of U.P. RERA dated 12.06.2020 or contravened the said
order?

(11) Whether the impugned order dated 27.10.2021 of Regulatory
Authority suffers from any illegality or perversity?

Answer to the question No.1:-

This issue is related with the non-compliance of the order of U.P.

RERA dated 12.06.2020, by the respondent promoter.

It is admitted fact that in the complaint filed before the Regulatory
Authority that the appellant Sunil Kumar Mishra was allotted a Flat
No.A-1-4/64, Kidwai Nagar, O-Block Yojna, Kanpur Nagar on
04.01.2017. The allottee Sunil Kumar Mishra deposited with the
respondent promoter a sum of Rs.40,52,700/- as consideration
amount. The assured period of completion was two years. Therefore,
assured date of possession was 04.01.2019. The respondent promoter
issued offer of possession on 26.07.2019 along with calculation chart.
The appellant has alleged that respondent promoter failed to deliver
the possession as per the assured date of agreement and served a
demand letter with unnecessary demand of amount under several
heads. The appellant allottee Sunil Kumar Mishra filed a complaint
before the Regulatory Authority seeking relief that as per allotment
letter dated 04.01.2017, the allottee deposited entire sale
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consideration after deducting 5% rebate. The appellant allottee
received a demand letter dated 26.07.2019 from the respondent
promoter for Rs.3,31,500/- for increased area of the flat. The
complainant allottee alleged this demand as illegal. The complainant
sought in complaint before the learned Regulatory Authority, penalty
for delay in possession of the flat from the respondent, removing
open parking from the project and allotting only covered parking for
exorbitant rate against agreement clause. Learned Regulatory
Authority decided the complaint No.LKO157/10/1290/2019, vide
order dated 12.06.2020. Learned Regulatory Authority ordered as

follows:-

(1) The respondent promoter to get the rest due amount
deposited from the appellant allottee as well as after
receiving legal stamp fee from the allottee, execute the
conveyance deed in favour of the allottee and deliver the
possession of the unit till 25.09.2020.

(i1) The respondent to pay delay interest at the rate of
MCLR+1% p.a. from 04.01.2019 till offer of physical
possession. If the delay interest is more than the due
amount, then rest amount will be paid to the appellant
allottee. The force majeure period 25.03.2020 to 25.09.2020
will be excluded from the above calculation for delay
interest.

(111) If any amount is outstanding to be paid by the allottee, the
rate of interest will be MCLR+1% p.a. as per Section 2 (za)

(1.
Neither the allottee nor the promoter filed any appeal against this
order dated 12.06.2020 of learned Regulatory Authority. Order dated

12.06.2020 of learned Regulatory Authority has attained finality.

The appellant allottee has alleged that when the respondent promoter
did not comply the order of learned Regulatory Authority dated
12.06.2020, the allottee filed an application under Section 63 for
compliance of the order dated 12.06.2020 against the respondent,
Kanpur Development Authority alleging that the allottee has neither
got possession of the allotted unit nor received any delay interest as
directed by the Regulatory Authority, vide order dated 12.06.2020.
The learned Regulatory Authority observed after perusing the letter
dated 12.10.2020 issued by the respondent promoter to the allottee
that delay interest Rs.2,15,253.89 has been adjusted against the due
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outstanding amount payable by the allottee to the respondent
promoter and after adjusting the delay interest, a letter dated
02.01.2021 was issued by the promoted to the allottee to pay the rest
outstanding amount of Rs.3,31,500/-. The allottee did not deposit this
amount, therefore, neither conveyance deed could be executed nor
could possession be handed over to the allottee. Learned Regulatory
Authority arrived at a conclusion that delay interest payable to the
allottee by the promoter has been adjusted in the last calculation
conveyed to the allottee through letter dated 12.10.2020. Learned
Regulatory Authority observed in the order dated 27.10.2021 that the
promoter has complied with his part of direction. The allottee has not
deposited the rest due amount (after adjustment of the delay interest.).
Therefore, the execution of conveyance deed as well as delivery of
possession could not take place. Learned Regulatory Authority
rejected the application of the allottee filed under Section 63 of the
RERA Act, 2016, vide order dated 27.10.2021.

The present appeal has been filed against the order dated 27.10.2021
by the allottee against the promoter. Perusal of letter dated
12.10.2020 and 29.12.2020 makes it clear that promoter issued above
two letters to the allottee mentioning the calculation of due amount
(outstanding amount) to be paid by the allottee. It has been mentioned
in the calculation that total due amount to be paid by the allottee is
Rs.5,04,161.53. After adjusting the delay interest Rs.2,15,253/-, the
final due amount to be paid by the allottee to the promoter is

Rs.2,88,907.64.

During the pendency of the present appeal, it has been mentioned in
the order sheet dated 20.07.2022 that the appellant is ready to deposit
the outstanding amount demanded by the respondent and he has
already submitted stamp of Rs.3,34,000/- for execution of the
conveyance deed. Learned counsel for the respondent submitted that
demand has already been raised, vide demand letter dated 26.07.2019
but the appellant allottee has only submitted stamps for execution of
conveyance deed and rest of the demand has not been complied with
by the allottee. It was directed by the Tribunal to the respondent to

issue fresh demand letter and on satisfying the demand by the
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allottee, the respondent promoter will take immediate steps for
execution of the conveyance deed and delivery of possession of unit

in question.

Perusal of order sheet dated 18.08.2022 reveals that as per the
submission of the learned counsel for the applicant allottee, the sale
deed of the flat in question, has been executed in favour of the
applicant but the possession of the same has not been handed over to
the allottee till date. Learned counsel for the respondent submitted
that in pursuance of the demand letter of the promoter, the allottee has
deposited all dues. Learned counsel for the allottee has submitted that
it has been paid to the respondent under protest. The order sheet dated
12.09.2022, the learned counsel or the appellant submitted that the
appellant had taken only symbolic possession of the flat in question.
The appellant raised the issue that the respondent promoter has not
obtained OC/CC. As per order sheet dated 09.11.2022, learned
counsel for the respondent promoter stated that OC/CC has been filed
before this Tribunal on 22.10.2022 and 01.11.2022. As per order
sheet dated 02.07.2024, learned counsel for the respondent informed
that sale deed has been executed and possession of the flat has been
given. As per order sheet dated 30.07.2024, learned counsel for the
appellant informed that sale deed has been executed on 14.08.2022
but the possession of the flat has not been given to the appellant.
After execution of sale deed the appellant indicated some defects in
the flat but he is not aware as to whether the said defects have been

removed by the respondent or not.

The respondent promoter has filed a letter dated 20.07.2023
indicating that defects mentioned by the allottee has been removed of
allottee’s flat by installing taps, floor washing, white washing etc.
The letter dated 21.04.2023 reveals that covered parking has been
allotted to the allottee after deposit of amount of Rs.3,00,000/- by the

allottee.

As per clause 2.4 of allotment/Brochure the cost of the flat may
escalate upto 10% and that escalation charge will have to be paid by

the allottee. Perusal of demand letter dated 26.03.2019 reveals that
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respondent promoter demanded an amount of Rs.3,31,500/- as

escalation in cost of the flat.

It 1s admitted fact that basic price of the flat has been mentioned in
the allotment letter Rs.42,34,500/-. The last costing amount of flat
(with escalated value) Rs.45,75,000/-) has been mentioned in the
demand letter dated 26.07.2019 which means Rs.3,31,500/- is the
escalated price of the flat which has been demanded by the
respondent promoter vide letter dated 26.07.2019. The learned
Regulatory Authority has upheld the demand notice dated 26.07.2019
vide order dated 12.06.2020 while analyzing the Issue No.1.

On the analysis of above facts and law, we are of the considered view
that the order dated 12.06.2020 of the learned Regulatory Authority
passed in complaint No.LKO157/10/1290/2019, has been complied
by the respondent promoter by executing the sale deed and delivering
the possession to the allottee, it is symbolic possession as per
allottee’s submission. The defects raised by the allottee regarding
allotted flat’s inside finishing, have been removed by the respondent
promoter. The delay interest has been adjusted in the final
dues/outstanding amount to be paid by the allotted to the promoter
and after the adjustment of delay interest, rest amount has been paid
by the allottee to the respondent, covered parking has been allotted to
the allottee. If there is any grievance regarding violation of Section 11
(4) (b) of the RERA Act, 2016 or any wrong information has been
given by the promoter to the allottee, or regarding any structural
defect/any other defect/quality/provision of service/any other
obligation of promoter under Section 14 (3) of the Act, 2016, the
allottee is at liberty to take legal action against the respondent
promoter under Chapter-VIII of the RERA Act, 2016 or under any
other appropriate law before the appropriate forum. The Issue No.1 is

decided accordingly.

The answer to the question No.l makes it clear that the respondent
promoter Kanpur Development Authority has complied the order of
the U.P. RERA dated 12.06.2020 passed in the complaint
No.LKO157/10/1290/2019. Learned Regulatory Authority has rightly
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rejected the petition of the allottee, vide order dated 27.10.2021 filed
under Section 63 of the RERA Act, 2016 on the ground that the order
dated 12.06.2021 has been complied by the promoter. Therefore,
learned Regulatory Authority found no ground to proceed under
Section 63 of the RERA Act, 2016 and decided the matter

accordingly.

We are of the considered view that there is no illegality or perversity
in the impugned order of the learned Regulatory Authority dated
27.10.2021. The Issue No.2 is decided accordingly.

On the basis of the above discussions, the present appeal is liable to

be dismissed.

The Appeal No.121/2022 (Sunil Kumar Mishra. Vs. Kanpur

Development Authority and another.) is dismissed.

No order as to costs.

(Rameshwar Singh) (Sanjai Khare)

Order Date:-29.07.2025
RajneeshPS)



