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         RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 611/2020 

 

1. Than Singh.  

2. Mrs. Suman Singh                       ……………Appellants. 

      Versus 

M/s Paramount Probuild Pvt. Ltd.               ……………Respondent. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   The present appeal has been preferred by Sri Than Singh and his wife Mrs. 

Suman Singh (hereinafter referred to as the ‘appellants’) under Section 44(1) 

of the Real Estate (Regulation and Development) Act 2016 (hereinafter 

referred to as ‘the Act 2016’) against the order dated 29.08.2019 passed by 

the Real Estate Regulatory Authority, Regional Office, Gautam Budh Nagar 

(hereinafter referred to as the ‘Regulatory Authority’) in Complaint No. 

NCR144/04/0921/2019 whereby the complaint was decided with the 

following directions:-- 

(1) The respondent is directed to ensure delivery of possession of 

complainant’s unit within 45 days from the date of order, after 

completing all the facilities along with OC/CC and taking the balance 

amount, if any, and to get the registry as per rules after taking due 

stamp fee.  

(2) The respondent is directed to ensure payment of interest to the 

complainant at the rate of MCLR+1% from 01.07.2016 till physical 

possession.  The amount of interest shall be adjusted towards final 

payment.  In case the amount of interest exceeds the amount payable 

then the excess amount shall be paid to the complainant. 
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(3) If the respondent fails to give possession within 45 days then the rate 

of delay interest will be MCLR+1% till physical possession. 

(4) The complainants are directed to ensure payment of their dues as per 

payment plan/agreement. 

(5) The maintenance charges taken by the respondent from the 

complainant will be applicable from the date of physical possession.  

(6) As per Section 2 (za)(i) If any rate of interest is charged by the 

promoter for default of the allottee after coming into force of the Act 

2016 then the same rate of interest shall be paid by the promoter to the 

complainant for default of the promoter.  The rate of interest should 

be MCLR+1%.  

(7) The violation of this order shall be punishable under Section 63 of the 

Act 2016 and other relevant provisions.  The order be uploaded on the 

portal. 

(8) If the respondent does not comply this order, then the complainant 

will have a right to get it executed through RERA. 

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that in the year 2012 the respondent represented themselves to be real estate 

builders and developers and invited prospective buyers to buy residential 

premises in their project "PARAMOUNT EMOTIONS" situated at Plot No. 

GH - 05A, Sector- I, Greater Noida. 

2.1  The appellant looking for a residential unit in Greater Noida approached the 

respondent for booking of a flat in their project. The appellant booked a unit 

in the said project of the respondent by depositing booking amount of 

Rs.3,41,015/- against which an acknowledgement was issued by the 

respondent vide Receipt Nos. 1083 and 1084 dated 05.12.2011 . 

2.2  The appellants were allotted Unit No. 1104 at 11th Floor, (super area 1415 

sq.ft.) Calm Tower in Paramount Emotions Project of the respondent. The 

cost of the unit was Rs. 40,13,357/-.  The appellants were made to sign two 

different allotment letters dated 04.01.2012 and 05.01.2012. 

2.3  The appellants paid total cost of the flat i.e. Rs. 40,13,357+ Stamp duty of 

Rs.2,06,600/- (total Rs.42,19,957/- ).  



3 
 

2.4  The proposed period for construction of the project was 81 months from 

start of construction.  The construction started on 21.04.2011.  The proposed 

date of completion of the construction was 31.12.2017. Despite the proposed 

end date being 31.12.2017, the status of the said project is still showing to be 

ongoing which is evident from the status as shown on the website of UP - 

RERA.  

 2.5  The respondent vide aforesaid two allotment letters assured the appellants to 

charge Rs.34,10,150/- with a condition that the rates mentioned are free 

from escalation as is evident from the allotment letters, but till date a total 

sum of Rs. 42,19,957/-  has been charged from the appellants.  

2.6  The aforesaid Allotment letters further mentioned a 'payment plan' detailing 

the schedule of payments to be made for the said unit. The appellants made 

payments on various dates amounting to Rs.40,13,357/-.  

2.7  The date of handing over of the physical possession as per the very first 

allotment letter signed was within 36 months and the second allotment letter 

assured the handing over of the physical possession by 30.06.2016. The 

delayed possession by the respondent forced the appellants to inquire via 

numerous visits and telephonic conversations against which no heed was 

paid by the respondent and the same went in vain.  

2.8 There is a delay of approximately 57 months with no satisfactory outcome. 

The period of delay is assessed from the date of first allotment letter. 

2.9  The respondent started the construction on the project by carrying out 

bhoomi poojan, excavation and laying steel cage for foundation but to the 

utter shock of the appellants, few days later the steel cage was removed and 

after enquiring the appellants were informed that even the building sanction 

plans were not yet obtained. Till this date even after 57 months of delay, the 

construction is not yet complete.  

2.10  The Act 2016 makes it mandatory that the promoter should develop and 

complete the project in accordance with the sanctioned plans, layout plans 

and specifications as per Section 14.  Even without finishing the 

construction, the respondent repeatedly sent demand letters for payments 

mentioning that 24 % interest will be charged on delayed payments and has 

subsequently charged interest too. The construction still lacks the fire 
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approval norms, though the same has been granted by the Chief Fire Officer 

as the respondent is hand in gloves with the concerned officer. The parking 

space is still incomplete and does not meet the requirements as was assured 

at the time of signing of the allotment letter(s). There exists a lot of 

difference between the sample flat shown as well as the original flat which is 

to be handed over to the appellants. 

2.11 That the appellants have only defaulted once in making the payment upon 

which the respondent charged interest at the rate of 24 percent for delay in 

payment.  

2.12  The respondent has also altered the area without even notifying the 

appellants about the same. The areas with respect to drawing room, bed 

rooms, toilets and kitchen all have been lessened from what was committed 

at the time of allotment till its actual handing over. 

2.13  Keeping in view the contentions of the present appeal the appellants with 

pray before this Hon'ble Tribunal that they may kindly be refunded the entire 

amount alongwith 24 percent interest, firstly  because the project is rejected 

and is among the top 20 projects with the most number of complaints, 

secondly, even if the order of the Regulatory Authority is complied lately by 

the respondent then also the appellants will be forced to run from pillar to 

post in order to come over the deficiency in services which can clearly be 

seen from the photographs, thirdly, the respondent is too disobedient, casual, 

callous and lethargic and has no regards and respect for the orders passed by 

any forum/courts/tribunals for which till date the compliance is awaited and 

the appellants are made to run for no fault of their own, fourthly, the 

appellants are just being harassed on the whims and fancies of the 

respondent with no legit outcome, fifthly, the ambiguity can be seen when 

the appellants were made to sign two different allotment letters, sixthly, the 

difference arising in the super area without the same being brought to the 

notice of the appellants, seventhly, the unnecessary demanding of money 

despite there being a clause that the rates mentioned are free from escalation. 

2.14  Earlier a complaint No. 420189754 was filed by the appellants before the 

Regulatory Authority with a prayer for relief from payment for additional 

area, whole distribution charges, farmers’ compensation and payment of 

compensation for delay in possession and prayer for quality inspection by 
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third party was made.  The abovementioned complaint was disposed of as 

the parties to the complaint mutually arrived at a settlement by signing a 

memorandum of understanding dated 07.01.2019 wherein it is admitted that 

all the dues on the part of the appellants were cleared against the unit in 

question.  The said memorandum was signed as the respondent took the 

appellants into confidence that if they withdraw Complaint No. 420189754, 

the entire matter will be settled amicably and the physical possession of the 

unit in question will be handed over to the appellants in a short span of time. 

The appellants were left with no option surrendered to the wish of the 

respondent by signing the memorandum.  

2.15  To the utter shock and dismay of the appellants the respondent soon after 

signing of the memorandum started ignoring the appellants and gave lame 

excuses with respect to the settlement clauses arrived at vide the said 

memorandum just in order to linger on with the matter and harass the 

appellants.  

2.16  Left with no other option, the appellants again preferred a fresh complaint 

No. NCR144/04/0921/2019 before the Regulatory Authority on 25.04.2019 

which has been decided vide impugned order dated 29.08.2019 in the 

manner mentioned in para 1 above.  

 3.  The appellants have challenged the impugned order dated 29.08.2019 passed 

by the Regulatory Authority on the following grounds:-- 

(A)  Because till date the respondent has not complied with the order dated 

29/08/2019 for handing over the possession with compensation over 

the delay caused which was to be done within 45 days of the passing 

of the said order. 

(B)  Because the date of completion of the project as per builder buyer 

agreement was 03/01/2015 and the possession of the same was to be 

given to the appellants as per the agreement on or within 6 months of 

03/01/2015.  

(C)  Because despite the proposed end date showing to be 31/12/2017 , the 

said project status is still showing to be ongoing which is evident from 

the status as shown on the website of UP-RERA.  
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(D)  Because the appellants were made to sign two different allotment 

letters dated 04/01/2012 and 05/01/2012 with the respondent.  

(E)  Because the respondent vide these two allotment letters assured the 

charges to be Rs.34,10,150/- with a condition that the rates mentioned 

are free from escalation as is evident from the allotment letters, but till 

date a total sum to the tune of Rs.42,19,957/- (Total paid Rs. 

40,13,357+ Stamp Paper- Rs.2,06,600/-) has been charged from the 

appellants.  

(F)  Because there exists a lot of difference between the sample flat shown 

as well as the original flat which is to be handed over to the 

appellants.  

(G)  Because the appellants have only defaulted once in making the 

payment upon which the respondent charged interest at the rate of 24 

percent for delay in payments on start of finishing which was also 

done at the behest of the respondent as the first cheque was issued in 

the name provided by the respondent himself which was later changed 

to some other name only on the request of the respondent.  

(H)  Because the respondent has also altered the area without even 

notifying the appellants about the same. The areas with respect to 

drawing room, bed rooms, toilets and kitchen all have been lessened 

from what was committed at the time of allotment till its actual 

handing over which in turn led to the loss of total 27.64 sq.ft.  

(I)  Because the respondent company finds place in most of the 

complaints registered with UP RERA in Delhi-NCR region.  

(J)  Because the Learned Chairman Mr. Rajiv Kumar in his statement has 

particularly expressed no concern over the registration of respondent 

and after scrutiny, it was found that at this stage the respondent is not 

fit to be registered since it had failed to fulfill formalities.  

(K)  Because to the utter shock and dismay of the appellants the 

respondent soon after signing of the memorandum started ignoring the 

appellants and gave lame excuses with respect to the settlement 

clauses arrived at vide the said memorandum just in order to linger on 

with the matter and harass the appellants.  
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(L)  Because unfair conditions were imposed on the buyer through the 

Provisional Booking agreement, which is signed by the buyer after 

having paid substantial costs, thereby, leaving no option to the buyer 

to object to loop-sided provisions of the agreement.  

(M)  Because a bare reading of Section 18 of the Real Estate (Regulation 

and Development) Act, 2016 read with Rule 16 of the U.P. Real 

Estate (Regulation and Development) Rules, 2016 clearly stipulates 

that the appellant cannot be deprived of the rate of interest and 

therefore, the respondent is duty-bound to pay the same. 

(N) Because the Regulatory Authority has failed to appreciate that the 

functioning of the Regulatory Authority is guided by the principles of 

natural justice.  

4.   The appellants have prayed for the following reliefs:-- 

 (i)   This Hon'ble Appellate Tribunal may graciously be pleased to set 

aside the order dated 29/08/2019 passed by the Regulatory Authority 

in Complaint No. N.C.R. 144/04/0921/2019;  

(ii)  This Hon'ble Appellate Tribunal may graciously be pleased to allow 

the rate of interest @ 24 percent in refund of the entire amount.  

(iii)  This Hon'ble Appellate Tribunal may graciously be pleased to impose 

costs upon the respondent for not complying the order dated 

29/08/2019 within 45 days.  

(iv)  This Hon'ble Tribunal may graciously be pleased to impose cost to the 

tune of Rs.5,00,000/- upon the respondent for misleading by getting 

two different allotment letter signed. Also, by getting a memorandum 

of understanding signed in the garb of amicable settlement and 

thereafter sitting tight-lipped over the said settlement and getting the 

first complaint withdrawn. 

(v)  This Hon'ble Appellate Tribunal may graciously be pleased to impose 

cost to the tune of Rs.1,00,000/- for mental agony and harassment 

suffered by the appellant.  
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(vi) This Hon'ble Appellate Tribunal may be pleased to award costs of 

litigation in favour of appellant in the interest of justice, equity and 

good conscience.  

5. The respondent filed its objection to the grounds of appeal and submitted 

that:-- 

5.1   The appeal filed by the appellants is filled with blatant lies. The appellant 

has tried to mislead this Hon'ble Tribunal by making false statements .  

5.2  Both the parties had arrived to a mutual settlement and the terms of the 

settlement were reduced to writing in the form of an MOU dated 07.01.2019. 

As per the terms of this MOU, the appellants had agreed to take possession 

of the Unit. In light of the assurance of the appellants, the respondent 

completed the internal finishing work of the unit booked by them and 

offered them to get the registry done in their favour and take possession of 

the unit. Therefore, the instant appeal filed by the appellant seeking refund 

of the entire amount with 24 % interest is against the principles of law and is 

not maintainable.  

5.3  The original complaint filed by the appellants before the U.P. Real Estate 

Regulatory Authority bearing no. 420189754 was disposed of vide order 

dated 17.01.2019. No appeal was filed against this order, thus this order 

attained finality. The appeal deserves to be dismissed on this ground alone.  

5.4  Thereafter the appellants filed a fresh complaint before UP RERA bearing 

no.NCR144/04/0921/2019. The said complaint was heard by the UP RERA 

and was disposed of vide the impugned order dated 29.08.2019. The 

impugned order is bad in law and illegal for the reason that the U.P. RERA 

could not have entertained a second complaint between the same parties. 

5.5  The appellants approached the respondent for booking and purchase of a 

residential unit. Thereafter, the complainants/appellants booked one 

residential unit bearing no.C-1104 in the project Paramount Emotions 

situated at Plot No . GH - 05A, Sector-1, Greater Noida West, U.P.  

5.6  Pursuant to the abovementioned booking, an allotment letter dated 

05.01.2012 was issued to the appellants, the conditions of which were 

accepted by the appellants and the said allotment letter was duly signed by 

both the parties with respect to the said unit, i.e. C-1104. Thereafter as per 
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the terms mentioned in the allotment letter, the respondent raised the 

appropriate demands at various stages of construction in respect of the above 

booking as the payment plan opted by the complainants was the flexi plan 

which was linked with the stages of construction.  

5.7  After completion of construction work of the said project the Greater Noida 

authority had granted a completion certificate dated 12.02.2018 for the 

project. That as per the terms of the allotment letter , the respondent 

company issued the ‘Letter for Offer of Possession' on 12.04.2018 

requesting the complainants to make the payment of balance amount within 

30 days from the date of the letter offering possession.   

5.8  As per the terms mentioned in the allotment letter, the respondent has 

completed the construction of the Project along with all the basic and 

ancillary amenities. It is now the appellants’ obligation to perform their part 

of the contract by getting the sub-lease deed executed and taking possession 

of the Unit booked by them.  

5.9  The respondent sent various e-mails to the appellants requesting them to get 

the registry done and take possession of the unit. However, for reasons best 

known to them, the respondent failed to do so.  

5.10  As far as the construction of the project is concerned, it is pertinent to 

mention here that till date possession of hundreds of units have been given to 

the allottee(s), who have made their full and final payment and thereafter got 

the sub-lease deed registered in their favor. The appellants had agreed and 

are aware of the terms of the allotment letter that the unit was constructed on 

their requests after they had fully satisfied themselves with the terms and 

conditions of allotment letter. The payments/installments made by the 

allottee(s) is invested directly into the construction/completion of the 

project. The appellants have already been given a compensation of 

Rs.2,02,153. The appellants had themselves stated therein that they have 

received compensation to their complete satisfaction and will not raise any 

such claim in the future.  

5.11  The respondent had completed the construction of the project in the month 

of February, 2018.  However, the complainants failed to get the registry 

done and did not take possession of the unit in question. The respondent 
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company in good faith had completed the construction of the unit from the 

construction loan amount taken by the respondent for completing the project.  

5.12  The Hon'ble Supreme Court has held in Writ Petition (C) No. 744/2017 

Chitra Sharma Vs. Union of India that if the allottees seek refund from the 

developers, such a demand would adversely affect the interest of the other 

home buyers in the same Project. Para 40 of the said judgment is reproduced 

below:-- 

  "40. ..... The figures which have been made available presently, 

following the opening of the web portal by the amicus curiae, indicate 

that 8 % of the home buyers have sought a refund of their monies 

while 92 % would evidently prefer possession of the homes which they 

have purchased. We cannot be unmindful of the interests of 92% of 

the home buyers many of whom would also have obtained loans to 

secure a home. They would have a legitimate grievance if the corpus 

of Rs.750 crores (together with accrued interest) is distributed to the 

home buyers who seek a refund." 

 5.13 The grounds of appeal taken by the Appellant are not worth considering. The 

grounds taken by the appellant are bad in law. The RERA has passed the 

Order dated 29.08.2019 in consonance with the findings of the Hon'ble 

Supreme Court in W.P.(C) No. 744 of 2017 Chitra Sharma Vs. Union of 

India.   

5.14 The respondent after completing the project had obtained completion 

certificate on 12.02.2018 and thereafter had sent letter for offer of possession 

through which the respondent had asked the appellants to deposit the balance 

amount payable by them as per the terms of the allotment letter against the 

above flat and thereafter initiate the process for execution of the sub-lease 

deed and take the possession of the flat.  However, the 

complainants/appellant filed the false and frivolous complaint against the 

respondent which was disposed of by the RERA.  

5.15  The unit has been constructed as per the terms of the allotment letter. The 

appellants have been requested on multiple occasions to get the registry done 

and take possession of the unit. It is not prudent on part of the appellants to 

demand refund from the respondent at this stage.  
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5.16  Both the parties have already entered into a memorandum of understanding . 

The terms of this MOU are binding on both the parties. Therefore, the appeal 

deserves to be dismissed on this ground alone.  

5.17  In view of the above stated facts and circumstances, it is apparent that the 

present appeal is not maintainable and liable to be dismissed with exemplary 

costs.  

6.  The appellants filed their reply to the objection of the respondent to the 

grounds of appeal, denying the averments made by the respondent in the 

objection and reiterating the averments made by the appellants in the memo 

of appeal.  The appellants further submitted that:-  

6.1  The construction of entire apartment/building is not in accordance to the 

Part-4 dealing with the Fire and Life Safety of the National Building Code of 

India and the Completion Certificate was obtained on forged and fabricated 

grounds.  The following deformities still exist with the respondent’s project 

due to which the appellants had to seek full refund with interest:-- 

(a)  Absence of fire door at entrance to the lift lobby which is against 

Clause 4.2.9 of the said Code.  

(b)  Absence of fire resistance self-closing smock stop door in lift lobby 

against Clause C-1.5 (h) of the said Code. 

(c)   No cross - sectional vent in lower basement round the perimeter 

against Clause C-1.6.1 of the said Code. 

(d)   No enclosed type fire resistance staircase at periphery of the basement 

against Clause C-1.6.2 of the said Code. 

(e)   No mechanical extractors for smoke venting system from basement 

against Clause C-1.6.4 of the said Code. 

(f)   No fire-rating wall and door in service duct against Clause C-1.9 (a) 

of the said Code. 

(g)  No air tight fire door in electrical service shaft against Clause C-

1.12(d) of the said Code.  

(h)  Absence of 2 hrs fire resistance door in service room against Clause 

C-1.12(f) of the said Code.  
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6.2  The unit in question till date lies incomplete as is evident from the recent 

images of the entire building along with that of the unit in the presence of 

the staff of the respondent.  The passages for ventilations are still 

incomplete, the JCB machines are still at site and are working day and night, 

but on the contrary the respondent is claiming that the unit in question is 

fully complete and is ready to move. 

6.3  The respondent has also altered the area without even notifying the 

appellants about the same. The areas with respect to drawing room bed 

rooms, toilets and kitchen all have been lessened than what was committed 

at the time of allotment which led to loss of total 27.64 sq. ft. area.  

6.4  The respondent company finds place in most of the complaints registered 

with UP RERA in Delhi-NCR region. Similarly, an exercise was undertaken 

to identify the promoters against whom the highest numbers of complaints 

have been registered in RERA and the name of the respondent is placed in 

the top 20 companies with highest number of complaints.  

6.5  The appellants have been very vigilant in the payment to be made and to the 

best of their knowledge they have never defaulted in making payments 

which is also evident from the acknowledgement receipts issued by the 

respondent.  

6.6  The construction still lacks the fire approval norms, though the same has 

been granted by the Chief Fire Officer as the respondent is hand in gloves 

with the concerned officer. The parking space/basement is still incomplete 

and does not meet the requirements of National Building Code of India.  

6.7  No compensation has ever been granted by the respondent to the appellants 

and if the contentions of the respondent is true then the same be shown on a 

bank statement which has not been duly substantiated 

6.8  Keeping in view the safety of appellants and their family members and in 

non-compliance to the fire safety norms the appellants feel cheated and in 

case of any future mis-happenings. The structure of the said apartment is not 

fit to survive any future contingencies, thereby putting lives of innocent 

purchasers at stake. Due to the callous approach and the deformities existing 

in the respondent’s project the appellants are inclined towards the refund of 

the entire sum along with interest at the very same rate which has been 
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charged by the respondent for delay in payment which is 24 per cent. As per 

the principle of equity, if the builder/respondent is entitled to claim the 

interest over delay/default in payment then it is also the obligation of the 

same builder/respondent to pay same rate of interest in the event of 

delay/default in handing over the physical possession of the unit in question. 

7.  Heard Sri Vaibhav Krishna, learned counsel for the appellant and Sri 

Saurabh Misra, learned counsel for the respondent.  

8. On the basis of the pleadings, documents on record and submissions of 

learned counsels for the parties, the admitted facts are as follows: 

8.1 The appellants were looking for a residential unit in Greater Noida and 

approached the respondent for booking of a flat in their project and booked 

Unit No. 1104 at 11th Floor, (super area 1415 sq.ft.) Calm Tower in 

Paramount Emotions Project of the respondent by depositing an amount of 

Rs.3,41,015/-, which was situated at Plot No. GH-05A, Sector-1, Greater 

Noida. The total cost of the unit was Rs. 40,13,357/-. As per the allotment 

letter dated 05.01.2012, the possession of the unit was likely to be given by 

30th June, 2016, subject to receipt of entire sale price, registration charges 

and other charges as intimated by the company.  

8.2 As per the appellants they have paid total cost of the flat i.e. Rs.40,13,357+ 

Stamp duty of Rs.2,06,600/- (total Rs.42,19,957.00).  The respondent while 

registering the project with U.P. RERA mentioned proposed period for 

construction as 81 months from start of construction. The construction 

started on 21.04.2011 and the proposed date of completion of the 

construction was 31.12.2017. The appellants on account of delay filed 

Complaint No. 420189754 before the Regulatory Authority in which prayer 

for relief from payment of additional area, whole distribution charges, 

farmer compensation and payment of compensation for delay in possession 

as well as quality inspection by third party was made. The said complaint 

was disposed of as the parties to the complaint mutually arrived at settlement 

by signing a memorandum of understanding dated 07.01.2019, in which it is 

an admitted fact that all the dues on the part of the appellants were cleared 

against the said unit and the physical possession of the Unit in question will 

be handed over in short span. 
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8.3 The appellants preferred a fresh complaint as the respondent company soon 

after signing of the memorandum started ignoring the appellants and gave 

lame excuses with respect to the settlement clauses arrived at vide the said 

memorandum just in order to linger on with the matter and harass the 

appellants. The appellant prayed that flat to be finished as per specification 

and correction in room sizes and if builder not finished the flat as per 

specification then refund of money with interest along with delay penalty 

and compensation. The respondent received Completion Certificate on 

12.02.2018 from the competent authority and gave offer of possession on 

12.04.2018.  

8.4 The first complaint was filed in the month of April 2018 and the issue was 

settled between the parties on 07.01.2019. The appellants were also given 

Rs. 2,02,153/- as compensation (Annexure R-8, page 32 of the objections of 

the respondent). The second compliant was examined by the Regulatory 

Authority and the same was dispose of by means of impugned order dated 

29.08.2019 with direction to the respondent to hand over possession of the 

unit in question to the complainant within 45 days from the date of order 

after completing all the facilities along with OC/CC and taking balance 

amount, if any and ensure that the sale deed is registered after taking stamp 

duty. The opposite party was also directed to pay interest to the complainant 

@ MCLR+1% from 01.07.2016 till physical possession of the unit.  

8.5 The appellants challenged the impugned order and prayed for setting aside 

impugned order dated 29.08.2019 passed by the Regulatory Authority in 

Complaint No. N.C.R. 144/04/0921/2019 and also sought interest @ 24% in 

refund of the entire amount. The appellants further prayed to impose costs 

upon the respondent for not complying the order dated 29.08.2019 within 45 

days and also to impose cost to the tune of Rs.5,00,000/- upon the 

respondent for misleading by getting two different allotment letter signed. 

Also, by getting a memorandum of understanding signed in the garb of 

amicable settlement and thereafter sitting tight-lipped over the said 

settlement and getting the first complaint withdrawn. 

8.6 The learned counsel for the appellants, during the course of hearing, laid 

much emphasis with respect to delay in completion of project and offering 
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the possession of the unit in question and placed reliance on the following 

judgments and orders passed by Hon’ble Supreme Court as follows: 

 (i) Fortune Infrastructure Vs. Trevor Dlima; (2018) 5 SCC 442 

 (ii) Civil Appeal No. 3182/2019 (Kolkata West International City Pvt. Ltd. 

Vs. Devashish Rudra) 

 (iii) Civil Appeal No. 12238/2018 (Pioneer Urban Land Infrastructure Ltd. 

Vs. Govind Raghwan) 

 (iv) Civil Appeal No. 3207-3208/2019 (Marvel Omega Builders Pvt. Ltd. 

Vs. Shri Hari Gokhle) 

 (v) Civil Appeal Nos. 3581-3590 of 2020 (Imperia Structures ltd. Vs. Anil 

Patni) as well as  

 (vi) Judgment of this Tribunal passed in Appeal No. 81/2020 (Aadi Best 

Consortium Pvt. Ltd. Vs. Gita Devi). 

8.7 The record reveals that during the proceedings on 22.11.2021, the learned 

counsel for the appellants placed before us photocopy of the compliant dated 

25.04.2019 filed before the Regulatory Authority in order to demonstrate 

that the appellants sought possession of the flat with the condition that the 

flat to be furnished as per specification and correction in room size and if 

builder does not furnish the flat as per specification, then money be refunded 

along with interest. The Tribunal on examination of the impugned order 

found that the issue regarding the room size as per specification was neither 

framed nor examined. On examining the web portal of the RERA, it was 

found that in the proceedings before the Regulatory authority on 12.06.2019, 

the grievance raised by the appellants was to the effect that despite getting 

OC by the competent authority, the builder/promoter is not executing the 

conveyance deed. On the next date i.e. on 11.07.2019, the issue was raised 

by the appellants before the Regulatory Authority that in the allotment a 

parking was included and for that amount has also been taken, but the 

parking has not been provided to them.  

8.8 In the proceedings dated 24.07.2019, a prayer was made for refund of money 

and it was observed by the Tribunal that as day to day proceedings of the 

RERA indicate that appellants had been changing their stand and apparently 
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did not stick to their complaint. As the detailed complaint filed by the 

appellants was not on record, accordingly direction was issued to bring on 

record the detailed complaint filed after filing online complaint on 

25.04.2019. The record of the RERA was also summoned. The appellants 

were to specify as to whether any amendment was sought by the appellants 

and whether the same was allowed and incorporated in the original 

complaint? The order dated 17.01.2019 passed on the first complaint of the 

appellants bearing no. 420189754 indicates that the proceedings were 

disposed of in pursuance to the settlement deed dated 07.01.2019 and the 

same was also made part of order.  

8.9 The Memorandum of Understanding is placed on record by the appellant as 

Annexure No. 2 as well as respondent as Annexure No. R-2. The perusal of 

the same indicates that the appellants filed complaint bearing no. 420189754 

with respect to booking of Unit No. Calm-1104 at “Paramount Emotions” at 

GH-05A, Sector-I, Greater Noida being developed by the respondent and 

both the parties arrived at a settlement to the effect that allottees have 

cleared all the dues against the unit/flat and they will pay stamp duty and 

registration charges. The allottees are fully satisfied with the conduct and 

services of the promoter and now they do not have any grievance against 

promoter for any deficiency of service or any other issue and all the issues 

addressed by the allottees in the complaint have been resolved by the 

promoter to the fullest satisfaction of the allottees and the allottees shall not 

raise any claim/complaint/dispute/application before any appropriate 

authority/forum/commission against the promoter with respect to said 

unit/flat or for any amount/claim under any account head whatsoever 

towards the said unit/flat in future also. The allottees agree, declare and 

assure the promoter to withdraw the proceedings filed before the Regulatory 

Authority being fully satisfied and shall not file/proceed any other 

claim/complaint/application/appeal against the promoter in respect of said 

unit/flat in any court of law civil or criminal and/or shall not raise any 

further claim, issue whatsoever in respect of the said unit/flat.  

8.10 The Memorandum of Understanding further indicates that all the terms and 

conditions of the Memorandum of Understanding shall be binding on both 

the parties and shall not be called in question in future on the grounds that 

the parties were not competent to enter into this agreement or were under 
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any disability, etc. It was also specifically agreed by the allottees that they 

will not file any case, claim litigation, report, complaint etc. either through 

themselves or any of their representatives etc. in future in respect of the said 

unit/flat and if any complaint/proceedings is found pending in respect of the 

above said unit/flat, the same shall be treated as null & void and deemed to 

have been withdrawn in respect of the said unit being fully satisfied in all 

respect.  

8.11 In order to examine the matter, we deem it proper to reproduce the 

Memorandum of Understanding dated 07.01.2019 as under: 

MEMO OF UNDERSTANIDNG 

Between 

    Mr. Than Singh (First Party) 

AND 

  M/s Paramount Propbuild Private Limited (Second Party) 

1. That the First Party herein, had filed a complaint bearing no. 
420189754 before Bench-1 of Real Estate Regulatory Authority, 
Gautam Budh Nagar Uttar Pradesh (RERA) with respect to the 
booking of unit no. Calm-1104 at “Paramount Emotions” at GH-05A, 
Sector-I, Greater Noida being developed by Second Party and the 
above said complaint is pending adjudication before the RERA (U.P.). 

2. That in consonance of the above, both the parties herein have 
mutually arrived at settlement and in view of the understanding 
arrived at mutually between the parties hereto. The First Party has 
cleared all dues of Paramount Propbuild Pvt. Ltd. against the said 
unit/flat. However, stamp duty and registration charges shall be paid 
by the First Party.  

3. The First Party is fully satisfied with the conduct and services of the 
Second Party and now do not have any grievances against the Second 
Party for any deficiency of service or any other issue. It is pertinent to 
mention here that all the issues addressed by the First Party in the 
complaint No. 420189754 have been resolved by the Second Party to 
the fullest satisfaction of the First Party.  

4.  Therefore, no issue/dispute is pending between the parties regarding 
above mentioned unit/flat. It is also agreed between the parties that 
the First Party shall not raise any claim/complaint/dispute/application 
before any appropriate authority/forum/commission against the 
second party regarding the above said unit/flat or for any 
amount/claim under any account head whatsoever towards the said 
unit/flat in future also.  

5. That in pursuant to the above settlement between the first party and 
second party, the First Party hereby agrees, declares and assures the 
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Second Party to withdraw the proceedings filed by the First Party 
against the Second Party i.e. complaint no. 420189754 before RERA 
being fully satisfied, and shall not file/proceed any other 
claim/complaint/application/appeal against the Second Party in 
respect of the above unit/flat in any Court of Law civil or criminal 
and/or shall not raise any further claim, issue whatsoever in respect 
of the said unit/flat.  

6. That the present Memorandum of Understanding has been arrived at 
between the parties to settle the matter amicably at their own sweet, 
free will and without any pressure, fear or coercion and after fully 
understanding the implications of having arrived at this agreement. 
All the terms and conditions of the present Settlement/Memorandum of 
understanding shall be binding on both the parties and shall not be 
called in question in future on the grounds that the parties were not 
competent to enter into this agreement or were under any disability, 
etc. 

7. That the First Party undertake not to file any case, claim litigation, 
report, complaint etc. either through themselves or any of their 
representatives etc. against each other or their respective 
representatives etc. in future in respect of the aforesaid unit/flat and if 
any complaint/proceedings is found pending in respect of the above 
said unit/flat, the same shall be treated as null & void and deemed to 
have been withdrawn in respect of the above said unit being fully 
satisfied in all respect.  

 Dated: this 07th day of January, 2019 

 Place: NOIDA 

 Mr. Than Singh   For Paramount Propbuild Pvt. Ltd. 
  

 Mrs. Suman Singh    Authorized Signatory 

8.12 The respondent has also brought on record an undertaking of the appellants 

dated 15.01.2019 regarding receipt of compensation of Rs. 2,02,153/- to 

their complete satisfaction and they will not raise any objection in any 

manner in future.     

9. On the basis of the pleadings, documents on record and submissions of 

learned counsel for the parties, we deem it proper to frame following issues: 

(i)   Whether non-compliance of the order of Regulatory Authority dated 

17.01.2019, passed in Complaint No. 420189754 in pursuance to the 

settlement/compromise dated 07.01.2019 between appellants and the 

respondent, which has also become part of the order of Regulatory 

Authority, the appellant was required to approach the Regulatory 

Authority for execution of the same? 
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(ii)  Whether the project in question of the respondent is delayed and offer 

of possession was given by the respondent after receipt of completion 

certificate from the competent authority? 

(iii)  Whether the Regulatory Authority committed any illegality while 

directing the respondent to ensure delivery of possession of the unit 

after completing all the facilities along with OC/CC within 45 days 

and execute the conveyance deed after taking stamp fee etc and also 

ensure payment of interest to the complainant/allottee @ MCLR+1% 

from 01.07.2016 till physical possession and take maintenance 

charges from the date of physical possession? 

(iv) Whether an appeal can be filed for compliance of order of Regulatory 

Authority or the decree holder has to approach the Regulatory 

Authority for execution of the same under the provisions of the Act 

2016? 

10. The Issue no. (i) requires us to examine as to whether non-compliance of 

the order of Regulatory Authority dated 17.01.2019, passed in Complaint 

No. 420189754 in pursuance to the settlement/compromise dated 07.01.2019 

between appellants and the respondent, which has also become part of the 

order of Regulatory Authority, the appellant was required to approach the 

Regulatory Authority for execution of the same? 

10.1 The record reveals that after filing Complaint No. 420189754, the appellants 

and respondent resolved the issue by executing a memo of understanding 

dated 07.01.2019 and on being placed before the Regulatory Authority, the 

complaint was disposed of by making said memorandum of understanding 

dated 07.01.2019 part of the order. The paragraphs 5 and 6 of the memo of 

appeal state that- to the utter shock and dismay of the appellants the 

respondent soon after signing of the memorandum started ignoring the 

appellants and gave lame excuses with respect to the settlement clauses 

arrived at vide the said memorandum just in order to linger on with the 

matter and harass the appellants. Left with no other option, the appellants 

again preferred a fresh complaint against which order, the present appeal is 

invited praying for the entire refund along with 24% of interest (as was 

charged by the respondent) keeping in view that time and again the 

respondent has just fooled and tried to linger on with the matter.  
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10.2 The reason stated in the memo of appeal regarding filing fresh complaint 

before the Regulatory Authority, in sum and substance, is non-compliance of 

the Memorandum of Understanding entered into between the parties on 

07.01.2019. In our considered view, it was open for the appellant to 

approached the Regulatory Authority for execution of the memorandum of 

understanding dated 07.01.2019 as the same had been made part of the order 

by the Regulatory Authority dated 17.01.2019 while disposing of the 

complaint, instead of filing a fresh complaint as the said order dated 

17.01.2019 attained the finality.  

10.3 It is settled principle of law that a compromise forming basis of the decree 

can only be questioned before the same court that recorded the compromise 

and a fresh suit for setting aside a compromise decree is expressly barred 

under Order 23 Rule 3-A C.P.C. The Hon’ble Supreme Court vide judgment 

and order passed in Civil Appeal No. 3961 of 2010 (Triloki Nath Singh Vs. 

Anirudh Singh (D) thr. LRs (2020) Law Suit (SC) 391 pleased to hold that 

in case on the basis of compromise any order was passed, the same could 

only be examined by the same court and not by the other court under the 

provisions to Rule 3 and 3-A of Order XIII of the Code of Civil Procedure.  

10.4 In our considered view if there was a non-compliance as alleged in paras 5 

and 6 of the memo of appeal by the respondent of the memorandum of 

understanding dated 07.01.2019, the appropriate forum for the appellants 

was to approach before the Regulatory Authority for execution of order 

dated 17.01.2019. However, the maintainability of the second complaint on 

the same set of facts and same cause of auction is not challenged by the 

respondent, therefore, we restrain ourselves from making any observation on 

the order passed by the Regulatory Authority on the second complaint, 

which is under challenge in the instant appeal by the complainant/appellant 

being not satisfied. The issue no. (i) is decided accordingly.    

11. The issued no. (ii) requires us to examine as to whether the project in 

question of the respondent is delayed and offer of possession was given by 

the respondent after receipt of completion certificate from the competent 

authority?    

11.1 The appellants were allotted Unit No. 1104 at 11th Floor, (super area 1415 

sq.ft.) Calm Tower in Paramount Emotions Project of the respondent at the 
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consideration of Rs. 40,13,357/- vide Allotment Letter dated 05.01.2012.  As 

per Allotment Letter the physical possession of the Unit was likely to be 

given by 30.06.2016. The completion certificate was received by the 

respondent from the competent authority on 12.02.2018 and in pursuance of 

the same, the respondent gave offer of possession to the appellant on 

12.04.2018.  

11.2 In view of the above, it is evident that the respondent gave offer of 

possession on 12.04.2018 in place of 30.06.2016 after delay of about 22 

months. The issue no. (ii) is decided accordingly.  

12. The issue no. (iii) requires us to examine as to whether the Regulatory 

Authority committed any illegality while directing the respondent to ensure 

delivery of possession of the unit after completing all the facilities along 

with OC/CC within 45 days and execute the conveyance deed after taking 

stamp fee etc and also ensure payment of interest to the complainant/allottee 

@ MCLR+1% from 01.07.2016 till physical possession and take 

maintenance charges from the date of physical possession? 

12.1 Vide complaint dated 25.04.2019, the appellants sought following reliefs: 

Possession   Flat to be finished as per specification and 
correction in room sizes. 

Refund  If builder not finished the flat as per 
specification then refund my money with 
interest.  

Correction of Structural 
and Construction Defect  

Correction in R.C.C. Frame structure as per 
IS Code.  

Settlement of Demand  Relief from whole distribution charges, 
farmer compensation because as per 
agreement unit sale price was free from 
escalation.  

Delay penalty Builder will delay penalty.  
Compensation Builder will pay my time compensation 
Any other  Builder charging super area of flat to be 

measured.  
 

12.2 The Regulatory Authority recording the submissions of complainant with 

respect to delay of four years in offering possession without delay penalty 

and complainants’ prayer was regarding direction to respondent for 

providing possession with all the facilities i.e. correction of structural and 
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construction defect, delay interest and compensation, otherwise refund of the 

deposited amount along with interest/compensation.  

12.3 The learned Bench of Regulatory Authority framed following four 

questions:  

1.  Whether the amount of complainant be refunded? 

2.  Whether the possession be provided to the complainant along with 

delay interest? 

3.  Whether the respondent is demanding additional amount in the shape 

of farmers’ compensation? 

4.  Whether it is the obligation of the respondent to provide possession 

after receipt of CC? 

12.4 The Regulatory Authority after examining all the issues disposed of 

complaint of the appellants vide order dated 29.08.2019 with the directions 

as indicted in para-1 herein above with the observation that the issue of 

compensation falls in the jurisdiction of the Adjudicating Officer. Therefore, 

no order is passed on the compensation issue. The appellant took various 

grounds to challenge the order of Regulatory Authority dated 29.08.2019. 

The Ground No. ‘A’ is to the effect that-because till date the respondent has 

not complied with the order dated 29.08.2019 for handing over the 

possession with compensation over the delay caused which was to be done 

within 45 days of the passing of the said order. Thereafter various other 

grounds have been taken with respect to delay, wrong issuance of certificate 

by the competent authority and super area of the unit etc.  

12.5 The appellants on one hand taking ground of non-compliance of the 

impugned order by the respondent and thereafter take various other grounds 

as indicated in the preceding paragraph. In our considered view, as far as 

non-compliance of the impugned order is concerned, no appeal is 

maintainable against the same and the appellants are at liberty to approach 

the Regulatory Authority for execution of the said order.  

12.6 On examination of the impugned order dated 29.08.2019, it reveals that vide 

direction no. 7, it has been specifically mentioned that violation of order is 

punishable under Section 63 of the Act along with other concerned 
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provisions and vide direction no. 8, the appellants were given right to 

approach the Regulatory Authority for execution, if respondent fails to 

comply the same. The issue no. (iii) is decided accordingly.    

13. The issued no. (iv) requires us to examine as to whether an appeal can be 

filed for compliance of order of Regulatory Authority or the decree holder 

has to approach the Regulatory Authority for execution of the same under 

the provisions of the Act 2016? 

13.1 Section 40 of the Act read with Rule 24 provides for recovery of interest or 

penalty or compensation and enforcement of order etc. and manner of 

implementation of order, direction or decision of the Adjudicating Officer, 

Authority or the Appellate Tribunal.  

13.2 Thus, it was open for the appellants to approach the Regulatory Authority 

for execution/implementation of order as per provisions of Section 40 read 

with Rule 24. In our considered view, no appeal is maintainable for 

execution of order of Regulatory Authority or Adjudicating Officer.  

13.3 Further during the course of hearing on 22.11.2021, after seeing the copy of 

compliant supplied by learned counsel for the appellants, the web portal of 

U.P. RERA was examined and we found that on 12.06.2019 the grievance 

raised by the appellants before the authority was that despite getting OC by 

the competent authority, the Builder/Promoter is not getting the conveyance 

deed executed. On the next date on 11.07.2019, the issue was raised by the 

appellants before the RERA that in the allotment a parking was included and 

for that amount was taken, but the parking has not been provided. Thereafter 

on 24.07.2019, a prayer was made by the appellants for refund of money. 

The day to day proceedings of the RERA indicate that appellants had been 

changing their stand and apparently did not stick to their complaint.  

13.4 The Regulatory Authority after appreciating the defects and deficiencies and 

delay etc. passed a detailed order giving direction for providing possession 

of the unit after completing all the facilities within 45 days after taking 

amount due along with OC/CC and execute the conveyance deed also after 

taking necessary stamp fee. The Regulatory Authority also directed to 

provide interest for the delay period from 01.07.2016 till the date of physical 

possession @ MCLR+1% and charging only maintenance charges only with 

effect from giving physical possession.  
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13.5. In our considered view, the Regulatory Authority has examined the 

grievance of the appellant and respondent both in depth, thus, there is no 

illegality and perversity in the impugned order. The Regulatory Authority 

also authorized the complainant to approach the Regulatory Authority for 

execution of order, in case non-compliance of the order dated 29.08.2019. 

The issue no. (iv) is decided accordingly.    

14. After examining the submissions of learned counsels for the parties, record 

and aforesaid analysis, we are of the considered view that during the 

pendency of first complaint, the appellants entered into a compromise with 

the respondent and memorandum of understanding was signed by them on 

07.01.2019 and the complaint was disposed of making memorandum of 

understanding part of the order on 17.01.2019 and just after three months 

fresh complaint was filed raising objection on the issuance of completion 

certificate by the competent authority, various defects and deficiencies and 

also with respect to size of the unit.  

14.1 As far as size of the unit is concerned, it is specifically mentioned in the 

Allotment Letter that the whole building area and super area shall be 

calculated at the time of possession. These conditions are not in company’s 

control and under these circumstances the Company may be compelled to 

increase/decrease area and further extend this possession time and allottee 

gives consent for the same. The issue of structural defects and various 

deficiencies, alleged by the appellants fall in the domain of Adjudicating 

officer for determination of compensation with respect to violation of the 

provisions of Sections 12, 14, 18 and 19 and it was always open for the 

appellants to approach the Adjudicating Officer of the Regulatory Authority, 

seeking compensation if there is any deficiency.  

15. On due consideration, we do not find any illegality and perversity in the 

order dated 29.08.2019 passed by the Regulatory Authority. As far as non-

compliance, as alleged by the appellants vide ground no. ‘A’ is concerned; it 

is always open for the appellants to approach the Regulatory Authority for 

execution of the said order. Accordingly, the Appeal is dismissed. 

16. No order as to the costs.   

Dated: 31.05.2023 
Shakir/Tanveer/    (K. K. Jain)      (D. K. Arora) 


