THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-807/2021

MOHAN CHANDRA AGRAWAL e Appellant
Versus

G S PROMOTERS PRIVATE LIMITEDG S PROMOTERS PRIVATE

LIMITED e Respondent

Counsel for Appellant Counsel for Respondent

APPLICANT/APPELLANT IN-PERSON

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Shri Mohan Chandra Agrawal, the applicant in person through video
conferencing. No one is present on behalf of the respondent. Though the objection
to the application for condonation of delay has been filed.

Since no request for passover or adjournment is received on behalf of the
respondent, so we proceed to examine the application for condonation of delay.
The submission of the applicant is that the impugned order dated 25.05.2021 was
uploaded on the website of RERA on 08.07.2021 and the limitation for filing the
present appeal was up to 07.09.2021. The instant appeal was filed on 13.09.2021
with a delay of 6 days. The applicant submitted that he is not computer savvy and
he got knowledge about the process of e-filing after gathering information from
different sources, therefore in the interest of justice the 6 days’ delay deserves to be
condoned.

In objections it has been stated that the application for condonation of delay is not
maintainable and liable to be dismissed because the present application is against
the Uttar Pradesh Real Estate Appellate Tribunal Regulations, 2019 Rule 12(III),
and is without supported by an affidavit. The applicant has intentionally committed
delay in filing the appeal and also committed delay in obtaining the certified copy
of the order, since the applicant has knowledge of the impugned order therefore
application for condonation of delay is liable to be dismissed. As per provisions of
Section 44(2) of the Act, an appeal is to be filed within 60 days from the
communication of the order passed by the authority i.e. from 25.05.2021. The
applicant was required to explain day to day delay after expiry of the limitation
period, but the applicant has not given any reason for the delay, so the application
for condonation of delay is liable to be dismissed.



Learned counsel for the respondent has also cited in para 6 and 7 of the objection
the judgment of Hon'ble Supreme Court in D. Gopinathan Pillai Vs. State of
Kerala and Anr. Reported as (2007) 2 SCC 322 and in Shanti Devi & ors. Vs.
Kaushaliya Devi, reported as (2016) 16 SCC 565 and at the end of para 8 of the
objections it has been stated that appellant has committed inordinate delay of about
3 months in filing the appeal which cannot be condoned in routine way because the
order of RERA Authority dated 25.05.2021 has been communicated to the
appellant and respondent by the RERA Authority by email on 08.07.2021.

We have examined the pleadings on record and also checked the e-portal of UP
RERA and found that the impugned order dated 25.05.2021 was uploaded and
communicated to the parties on 08.07.2021. The limitation is to be examined from
the date of uploading and communication of the order and 60 days of limitation
period comes to end on 07.9.2021, whereas the instant appeal was filed on
13.09.2021 with a delay of hardly 6 days. The reasons given by the applicant
regarding his not being computer savvy and unawareness about the process of e-
filing without taking any help from the legal expert, in our considered view is
sufficient cause to condone the delay. Even otherwise the issue of delay is squarely
covered by the orders of Hon'ble Supreme Court passed from time to time In Re:
Suo Moto Writ (Civil) Petition No. 3/2021 titled as In Re: Cognizance for
Extension of Limitation.

The respondent has wrongly stated that the delay is of 3 months, whereas the delay
is of hardly 6 days. As far as non filing of affidavit in support of application for
condonation of delay is concerned, though the Tribunal has provided under the
Regulations that every application is required to be supported by an affidavit, the
filing of affidavit in support of any application is a procedural part, but taking into
consideration the fact that the applicant who is a senior citizen and also not
computer savvy has filed instant appeal with a delay of 6 days only and is
attending proceedings through video conferencing. In the interest of justice, we
dispensed with the requirement of filing of affidavit in support of the application
for condonation of delay looking into the peculiar facts and circumstances of the
instant case.

Before we proceed to examine the cause shown by the applicant regarding filing of
present case with the delay of 6 days, we deem it proper to examine the issue of
condonation of delay, bonafides, sufficient cause shown, and the factors required
to be considered in the light of various pronouncement of Hon'ble Apex Court
where the principles are culled out on the issue of condonation of delay.



In the case of Esha Bhattacharjee Vs. Managing Committee of Raghunathpur
Nafar Academy and others [(2013)12 SCC 649], Hon'ble Apex Court enunciated

broad principles in paras 21 and 22 as follows:-

“21. From the aforesaid authorities the principles that can broadly
be culled out are:

21.1 (i) There should be a liberal, pragmatic, justice oriented, non-
pedantic approach while dealing with an application for
condonation of delay, for the courts are not supposed to legalize
injustice but are obliged to remove injustice.

21.2 (ii) The terms “sufficient cause’ should be understood in their
proper spirit, philosophy and purpose regard being had to the fact
that these terms are basically elastic and are to be applied in
proper perspective to the obtaining fact-situation.

21.3 (iii) Substantial justice being paramount and pivotal the
technical considerations should not be given undue and uncalled
for emphasis.

21.4 (iv) No presumption can be attached to deliberate causation of
delay but, gross negligence on the part of the counsel or litigant is
to be taken note of-

21.5 (v) Lack of bona fides imputable to a party seeking
condonation of delay is a significant and relevant fact.

21.6 (vi) It is to be kept in mind that adherence to strict proof
should not affect public justice and cause public mischief because
the courts are required to be vigilant so that in the ultimate
eventuate there is no real failure of justice.

21.7(ii) The concept of liberal approach has to encapsulate the
conception of reasonableness and it cannot be allowed a totally
unfettered free play.

21.8 (viii) There is a distinction between inordinate delay and a
delay of short duration or few days, for to the former doctrine of
prejudice is attracted whereas to the latter it may not be attracted.
That apart, the first one warrants strict approach whereas the
second calls for a liberal delineation.

21.9 (ix) The conduct, behavior and attitude of a party relating to
its inaction or negligence are relevant factors to be taken into
consideration. It is so as the fundamental principle is that the
courts are required to weigh the scale of balance of justice in



respect of both parties and the said principle cannot be given a
total go by in the name of liberal approach.
21.10 (x) If the explanation offered is concocted or the grounds
urged in the application are fanciful, the courts should be vigilant
not to expose the other side unnecessarily to face such a litigation.
21.11 (xi) It is to be borne in mind that no one gets away with
fraud, misrepresentation or interpolation by taking recourse to the
technicalities of law of limitation.
21.12(xii) The entire gamut of facts are to be carefully scrutinized
and the approach should be based on the paradigm of judicial
discretion which is founded on objective reasoning and not on
individual perception.
21.13(xiii) The State or a public body or an entity representing a
collective cause should be given some acceptable latitude.
22. To the aforesaid principles we may add some more guidelines
taking note of the present day scenario. They are:
22.1 (a) An application for condonation of delay should be drafted
with careful concern and not in a haphazard manner harbouring
the notion that the courts are required to condone delay on the
bedrock of the principle that adjudication of a lis on merits is
seminal to justice dispensation system.
22.2 (b) An application for condonation of delay should not be
dealt with in a routine manner on the base of individual philosophy
which is basically subjective.
22.3(c) Though no precise formula can be laid down regard being
had to the concept of judicial discretion, yet a conscious effort for
achieving consistency and collegiality of the adjudicatory system
should be made as that is the ultimate institutional motto.
22.4 (d) The increasing tendency to perceive delay as a non-serious
matter and hence, lackadaisical propensity can be exhibited in a
nonchalant manner requires to be curbed of course, within legal
parameters.”

Thus, broadly speaking, the approach, while considering a prayer or application

seeking condonation of delay in instituting any proceedings, which should be
adopted by a court or a judicial forum is that it should not proceed on the premise

or assumption that delay in approaching the court is always deliberate and that the



primary function of the court or of an adjudicatory authority is to adjudicate the

dispute, rather than to shut its door to a litigant or a party.

In Arjun Singh V. Mohindra Kumar AIR 1964 SC 993, the Hon’ble Supreme
Court explained the difference between a “good cause” and a “sufficient cause”
and observed that every sufficient cause is a good cause and vice versa. However
if any difference exists it can only be that the requirement of good cause is

complied with on a lesser degree proof than that of sufficient cause.

Further the expression “sufficient cause” should be given a liberal interpretation to
ensure that substantial justice is done, but only so long as negligence, inaction or
lack of bona fides cannot be imputed to the party concerned, whether or not
sufficient cause has been furnished, can be decided on the facts of a particular case
and no straitjacket formula is possible. (Vide: Madanlal V. Shyamlal AIR 2002
SC 100; and Ram Nath Sao @ Ram Nath Sahu and Ors. V. Gobardhan Sao and
Ors. AIR 2002 SC 120).

On due consideration, we found that the cause shown by the applicant for 6 days’
delay in filing the instant appeal falls in the category of sufficient cause to condone
the delay. Accordingly, we allow the application for condonation of delay. The
delay is condoned. The Registry is directed to convert this defective appeal into
regular appeal.

As the pleadings have been exchanged, list this appeal for hearing on 15.11.2022.

The respondent is directed to ensure its presence on the next date otherwise the
matter will proceed ex-parte against the respondent on the basis of material on
record.

(K.K. Jain) (D.K. Arora)

Dated: 10.10.2022
GAURAVSRI



