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THE UTTAR PRADESH REAL ESTATE APPELLATE
TRIBUNAL
AT
LUCKNOW

Appeal No. 367 of 2019
M/s Mega Dimension Infra Pvt. Ltd. ... Appellant

Versus
Ravindar BahadurRax ... Respondent

ook ko sk skoskoskok

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Rameshwar Singh, Administrative Member.
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

Heard Shri Rajesh Chadha, learned counsel for the appellant assisted by
Shri Jatin Chadha, Advocate and Shri Rohit Jaiswal, learned counsel for

the respondent.

The appellant-promoter by the instant appeal is raising challenge to the
order dated 28.01.2019 passed by the Real Estate Regulatory Authority,
Lucknow (for short, ‘RERA Authority’) arising from Complaint No.
120185560, whereby, the complaint of the first respondent-allottee came

to be allowed, directing refund of the deposit and interest thereon.

The facts of the appeal, briefly stated, is that Flat No. A-901 came to be
booked and allotted on 12.03.2013 to one Shri Pradeep Rai. Pursuant to
the booking, Shri Pradeep Rai deposited Rs.2,37,150/-. The consideration
of the Flat was at Rs.37,90,156/-. It appears that the erstwhile allottee
vide communication dated 10.03.2014, addressed to appellant-promoter
stated that the allotment be cancelled and the amount be refunded. The
Flat No. A-901 came to be re-allotted subsequently to the respondent in
Block-A, 9" Floor in the project “Capital Tower”, Kursi Road, Lucknow;
Rs.14,00,000/- came to be deposited on 09.09.2014 followed by
Rs.12,00,000/- on 19.09.2014. Total amount at Rs.26,00,000/- was

deposited by the respondent against the sale consideration of the flat.



Thereafter, an undated agreement came to be executed between the

parties.

It appears that the project got delayed, aggrieved, respondent-allottee
instituted a complaint bearing No. 120185560, wherein, it was
categorically stated that appellant had deposited at Rs.30,74,300/-. The
complaint came to be allowed by the impugned order, directing refund
the deposited amount at Rs.30,74,300/- along with interest MCLR+1% in
two equal installments. Aggrieved, the impugned order dated 28.01.2019

is under challenge by the appellant-promoter.

It is relevant to point out that the amount deposited by the respondent-
allottee was never disputed by the appellant in their written statement or
in the memo of appeal. Subsequently, it appears that the appellant filed an
amendment application disputing the amount deposited by the
respondent-allottee. It was stated that respondent-allottee deposited Rs.
26,00,000/- towards sale consideration and balance amount at
Rs.4,74,300/- 1s outstanding. It was further pleaded that due to
inadvertent mistake of the Accountant of the promoter-company the
deposit at Rs.30,74,300/- was not disputed earlier before the RERA
Authority or in the memo of appeal. It is submitted that at the best,
appellant 1s entitled to refund at Rs. 26,00,000/- deposited by the
respondent and interest thereon instead of RS.30,74,300/- as was claimed

by the respondent-allottee.

The amendment was opposed by the respondent, bringing on record
documents stating that there was nothing outstanding against the
respondent. The quantum to be refunded was never disputed by the
appellant. It is further submitted that the validity of the amount towards
sale consideration deposited by the allottee is being raised at the belated
stage, which is an afterthought and is not supported by any relevant
documents. The respondent clarified that initially some persons, who
were known to the respondent, came to be allotted Flat No. A-601 and A-
901 on 10.03.2013 by depositing Rs.2,37,150/- each. The erstwhile
allottees expressed their inability to further fund the unit. Accordingly,
the appellant entered into a negotiation/settlement with the erstwhile

allottees, including representative of the company, wherein, it was agreed
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that amount deposited by the erstwhile allottees would be adjusted in the

sale consideration of the unit i.e. being offered to the respondent.

In this backdrop, it is submitted that the respondent deposited the balance
amount i.e. at Rs. 26,00,000/- on the direction of the appellant to satisty
the sale consideration agreed upon. In support of his submissions, certain
documents has been placed on record. In particular, receipt-voucher dated
12.03.2013, wherein, 1t has been indicated that an amount at
Rs.2,37,150/- received from the erstwhile allottees through cheques in
respect of the flats is being shown on behalf of the respondent. The
relevant portion of the receipt reads: ‘a Cheque No.405911 from Anand
Kumar Srivastava on behalf of Ravindra Bahadur Rai for flat no. A-901°.
Similarly, another receipt cum challan of the same date was issued

acknowledging the payment against the respondent.

Further, reliance has been placed on the undated demand notice issued by
the appellant-promoter addressed to the respondent, wherein, the deposits
towards installment payment have been duly acknowledged with regard
to deposit at Rs.2,37,150/- received from each of the erstwhile allottees.
The appellant has disputed the documents alleging that they are forged
and manufactured documents, per contra, appellant has brought on record
several documents, which include, the communication dated 13.10.2015
addressed to the respondent, wherein, it has been stated that outstanding
amount at Rs.4,71,365/- (Rs.2,37,150.00 x 2) is pending payment and
similar communications dated 05.04.2016 and 28.03.2017.

Learned counsel for the respondent alleges that the documents being
relied upon by the appellant has been subsequently manufactured for the
purposes of the case. The documents are coloured copies of original
documents, had it been issued the original documents, it would not have

been available with the appellant.

In this backdrop, the sole question that is being pressed by the learned
counsel for the appellant is as to whether the appellant is entitled to
refund at Rs.26,00,000/- deposited by the allottee-respondent or on the

contrary, an amount at Rs.30,74,300/- along with interest thereon.
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The facts, inter se, parties in so far as payment at Rs.26,00,000/- in the
month of September 2014 against sale consideration of Rs.30,74,300/- is
not being disputed. It is also not disputed that the erstwhile unit (A-901);
earlier allotted to one Mr. Pradeep Rai in March 2013 came to be allotted
to the respondent and unit no. A-601 was allotted to Mr. Anand Kumar
Srivastava on the same date on making payments at Rs.2,37,150/-
respectively. On their request, the allotments came to be cancelled as the
respondent agreed to purchase the unit and the amount deposited by both
the erstwhile allottees was agreed upon by the appellant to be
included/adjusted towards sale consideration of the unit (A-901) being

purchased by the respondent-allottee.

The respective parties are raising allegations and counter allegations in
respect of the documents as to whether the amount at Rs. 4,74,150/- came
to be adjusted towards sale consideration in respect of the unit of the
appellant. Further, serious disputed question of facts are being raised
regarding the genuineness of the documents being relied upon by the
respective parties. In the circumstances, we proceed on the pleadings of
the respective parties set up in the first instance and on admitted

documents being relied by the appellant.

It is not in dispute that complaint came to be filed by the respondent in
2018, wherein, he categorically disclosed the total amount 1i.e.
Rs.30,74,300/- that was sought to be refunded and also the amount
deposited by him for the unit. The appellant appeared and contested the
complaint by filing written statement, wherein, quantum of the amount
sought to be refunded was not disputed, neither, it was the case of the
appellant that amount at Rs.4,74,150/- was not admissible to the
respondent. The learned RERA Authority while allowing the complaint,
in the operative portion has categorically stated that amount at
Rs.30,74,300/- is to be refunded along with interest in two equal
installments. The appellant being aggrieved by the impugned order, while
instituting the appeal in 2019 had not questioned the correctness of the
amount sought to be refunded by the appellant. It was belatedly that an
amendment application came to be filed, wherein, quantum of the amount
sought to be refunded to the respondent was questioned and in support

thereof certain documents were filed, stating therein that due to the
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inadvertent mistake of the Accountant of the company, the correct figure

was not pointed out earlier.

This Tribunal will not enter into the genuineness and validity of the
documents, but confine to the pleadings set-up by the appellant and the
evidence in support thereof. Our attention has been drawn to the offer
letter dated 08.02.2019 addressed to the contesting respondent, wherein,
the respondent was called upon to get the sale-deed of the unit registered
before 20.02.2019, for possession of Flat No. A-901. The offer letter does
not state that any amount towards sale consideration of the unit is
outstanding. On the contrary, the offer letter, inter alia, categorically
demands purchase of stamp paper at Rs.2,08,700/- and court fee and
another charges at Rs.30,500/-. The document has been filed by the

appellant-promoter and is not being disputed.

Learned counsel for the appellant, however, submits that mere issuing
offer letter, indicating the stamp fee and court fee, it would not mean that
balance amount towards sale consideration was duly deposited or the
amount deposited by the erstwhile allottees was credited in the account of
the respondent-allottee. Prima facie, the argument taken on face value,
appears to carry weight, but on close examination it does not have legs to
stand. The promoter without receiving the whole consideration amount
would never issue an offer letter of possession demanding stamp duty/fee
from the respondent. The offer letter is issued only when the entire

amount towards sale consideration of the unit is deposited by the allottee.

It is submitted by the counsel for the respondent that probably at the
relevant time, the stamp duty was at 7% of the sale consideration and on
computing the demand based on the offer letter, it approximately works
out at Rs.29,81,428/-. It is submitted certain rebate to vendee (lady) on
taxes/court fee required to be paid on the property has not been included.
In this backdrop, it is submitted that had the sale consideration not been
satisfied by the respondent-allottee, the offer letter for possession and

conveyance for his unit would not have been issued.

We find merit in the submission of learned counsel for the respondent-
allottee and we are unable to persuade ourselves in accepting the

contention of appellant that amount at Rs.4,74,150/- was outstanding,
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which inadvertently went un-noticed by the Accountant of the company.
Further, the offer letter dated 08.02.2019 does not indicate any
outstanding dues towards the unit. It is an intimation requesting the
respondent to take possession of the unit and deposit stamp duty for
execution of the sale-deed. The plea of inadvertent mistake of the
Accountant is also untenable. The respondent had disclosed the figure in
the first instance in the complaint which was not disputed by the
appellant, neither, before this Tribunal while instituting the appeal.
Further, it is beyond comprehension that the promoter-company without
verifying its account in respect of the unit would make offer of
possession and call upon the respondent to execute the deed. It is a
general practice in real estate industry to adjust the deposits made by the
erstwhile allottee on a fee in the event a subsequent purchaser/allottee is
arranged by the outgoing allottee. The deposits made by the erstwhile
allottee 1s subsequently shown to be made on behalf of the subsequent
allottee and fresh receipts of the same date is issued in favour of the
subsequent allottee. This fact is evident from the receipt voucher dated
12.03.2013 acknowledging deposit at Rs.2,31,150/- made by the
erstwhile allottee on behalf of the respondent. The contention that the
earlier allotment on being cancelled the deposit made by the erstwhile
allottee was forfeited is not supported by the receipt-vouchers issued by
the appellant/promoter in favour of the respondent. Further, the undated
demand notice acknowledges the amount deposited by the erstwhile
allottee towards the sale consideration of the unit allotted to the

respondent.

Having due regard to the overall facts and circumstances of the case, we
are unable to persuade ourselves in accepting the submission of the
learned counsel of the appellant that the documents relied upon by the
respondent 1s forged and manufactured documents and that the appellant
due to the mistake of their Accountant was unable to bring the correct
amount on record. In the same breath, however, the appellant does not
dispute the offer-letter dated 08.02.2019, wherein, no amount towards

any outstanding dues pending against the respondent was demanded.

In the circumstances, we are of the opinion that the appellant is required

to pay the entire amount deposited as directed in the impugned order i.e.



Rs.30,74,300/- to the respondent-allottee along with interest thereon till

the date of payment. The question is answered accordingly.

20. It is clarified that no other ground or point was pressed by the respective

parties.

21. Having regard to the facts and circumstances of the case, the appeal
being devoid of merit is hereby dismissed. The Registry is directed to
remit the amount deposited under Section 43(5) of the Act 2016 to
the learned RERA Authority for disbursement to the respondent-

allottee in accordance with law.

22. No order as to cost.

(Devindar Singh Chaudhry) (Rameshwar Singh) (Suneet Kumar)

Dated: 20.01.2025

Tanveer/-



