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The present appeal has been preferred by Ms. Tanya Agarwal (hereinafter
referred to as the ‘appellant’) under Section 44 of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as the
‘Act, 2016°) against the orders dated 19.02.2020 and 27.08.2020 passed by
the U.P. Real Estate Regulatory Authority, Regional Office, Gautam Budh
Nagar (hereinafter referred to as the ‘Regulatory Authority’) in Complaint
No. NCR144/04/0748/2019 filed by Promoter against Allottee whereby the
Regulatory Authority has issued the following directions:--

(1) The respondent (allottee) 1s directed to take possession of flat by
making payment of the due amount to the complainant (promoter)

within 90 days.

(2) The complainant (promoter) shall provide details of the amount due
(with reasons). If the respondent (allottee) has made delay in

payment then interest cannot be charged at higher rate than

MCLR+1%.

(3) Before offering possession to the allottee, the promoter shall ensure
that all basic facilities necessary for habitation are available in the

project.
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(4)If the respondent (allottee) fails in taking possession of the flat after
making payment of balance amount within 90 days, then the
complainant (promoter) shall be at liberty to proceed in accordance

with the agreement.

The facts of the case, in brief, as culled out from the memo of appeal, are
that the respondent is the Promoter of project ‘Super Nova’ situated at Plot
No. 3, Sector-94, Noida and in or about March 2018 the respondent
represented to the appellant that it had started a world class residential
project and shall complete the same within six months’ period. The
respondent specifically assured and promised to the appellant that the time
would be the essence of the agreement and the possession of the booked
residential unit would be given on or before the agreed time i.e. by or
before October 2018. The respondent also specifically assured and
promised to the appellant that the project will be associated and linked with
all standard facilities like club, gymnasium, parks, footpaths and recreation
centres. Relying on the assurances and promises of the respondent the
appellant booked a unit in the said project by making a payment of
Rs.1,00,000/- on 07.03.2018.

On 23.03.2018 an Allotment Letter cum Flat Buyer Agreement was
executed between the appellant and the respondent whereby the appellant
was allotted a 3BHK unit No. R203NEAST3704 on the 37" floor of the
said project. The total cost of the said unit, inclusive of all charges, was
Rs.1,23,29,200/-. Clause 1 of the Allotment Letter cum Flat Buyer
Agreement specifically stated that the possession of the unit shall be given

to the appellant by October 2018 with a grace period of six months.

The appellant continued to make regular payments to the respondent and
has made payment of Rs.11,75,000/-, inclusive of all charges, to the
respondent. The possession of the apartment was not given by the

respondent to the appellant.

The respondent sent a letter dated 24.09.2018 to the appellant regarding
pre-possession formalities for the aforesaid flat and thereafter another letter
dated 04.02.2019 regarding cancellation of the flat in case the appellant

does not clear the outstanding dues within 30 days.
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The father of the appellant had been visiting the site himself on regular
basis and he was well aware of the fact that the promised and mutually
agreed facilities were not ready and the whole project was far from

completion.’

The charges asked by the respondent were highly inflated. The said letters
were duly replied. The appellant sought certain information under RTI Act
relating to the project in question from Naveen Okhla Industrial
Development Authority. The appellant was provided the requested
information by letters dated 31.07.2019 and 30.08.2019.

The Airports Authority of India renewed the NOC granted to the
respondent for the said project and extended the time upto 06.10.2019,
vide letter dated 03.03.2017. In pursuance to the official data received , it
was clear that the project of the respondent was not even near its
completion and the mutually agreed date of October 2018 for delivery of

possession with all facilities stood violated.

Vide cancellation letter dated 04.02.2019 the appellant was asked to pay
Rs.1,27,77,775/- within 30 days, otherwise the allotment of the said unit
shall stand cancelled without any further notice. The said letter was
replied on 13.02.2019. The appellant was neither provided nor even
shown the approval documents or any other relevant document issued by

competent authority regarding the project in question.

After having sent a cancellation letter, the respondent filed the complaint
before the Regulatory Authority on 20" April, 2019 which was decided by
the Regulatory Authority vide order dated 19.02.2020, in the manner stated

in para 1 above.

The appellant moved an application under Section 39 of the Act 2016
praying for modification of the order dated 19.02.2020. The said
application was rejected by the Regulatory Authority vide order dated
27.08.2020.

The appellant has challenged the impugned orders dated 19.02.2020 and
27.08.2020 passed by the Regulatory Authority, on the following grounds:-

a. The impugned order is unreasonable, unjust, improper, arbitrary,

mechanical, contradictory and erroneous having been passed without



application of law and mind and without considering the material
and relevant facts on record of the case and as such is liable to be

quashed and set aside.

The Regulatory Authority erred in not appreciating that the
complaint filed by the respondent inter alia suffered from (i)
concealment of material facts, (i1) the complaint was not in the
prescribed format, (iii) no proof was filed to establish that the
complaint was verified and properly signed by the duly authorized
person, (iv) the submissions made by the respondent and the
documents given were not on oath, and (v) the complaint was not

paginated and annexures were not marked.

The Regulatory Authority erred in not appreciating the material on

record.

Condition 7 of the Occupancy Certificate itself directed the
respondent to make lifts in the project functional before delivering
possession In the inspection made by the officials of RERA it was

found that the lifts are not functional.

The Regulatory Authority erred in not appreciating and considering

the objects and reasons and the preamble of the Act 2016.

The Regulatory Authority erred in not appreciating that the Act 2016
was enacted to protect the interest of consumers in the real estate
sector and to establish an adjudicating mechanism for speedy dispute

redressal.

The Regulatory Authority erred in applying well established
principles of law correctly while passing the impugned order on the

facts of the present case.

On page 3 of the Allotment Letter under the head of Possession of
Unit, it is clearly mentioned that “the allottee shall pay his/her
complete balance payment/possession amount within 30 days from
the date of letter of offer of possession. If the Allottee(s) fails to
make these above stated payments within 30 days from the date of
letter of offer of possession, then an interest (@ 2% per month shall

be charged on the remaining amount”.



There has been a delay of more than two years in delivering the
possession along with all the amenities and such delay entitles the

aggrieved allottee to various reliefs.

The Regulatory Authority erred in not appreciating that under the
Act 2016 the appellant was empowered to withdraw from the project
claiming refund of amount paid along with interest and
compensation or to remain in project and claim possession along

with interest on delay.

The Regulatory Authority erred in not appreciating that once the
facts were brought before the Regulatory Authority about the delay
of more than two years in delivery of possession then the impugned
order could not have been passed directing the appellant to take
possession and pay interest to the respondent. Such a direction is
wholly erroneous and in clear violation of the provisions of the Act

2016 and the law laid down by the Hon’ble Supreme Court.

The modification/clarification application moved by the appellant

was dismissed arbitrarily.

The respondent failed to complete the allotted unit as per the agreed
completion date and has absolutely failed to complete the project in

all aspects.

As per the allotment letter, the demand of the remaining amount was
to be raised and issued only at the time of offer of possession, but no
formal offer of possession has been issued by the respondent to the
appellant and the demand raised vide letter dated 24.09.2018 was

made when the allotted unit was unfinished.

As per Brochure and Allotment Letter, the respondent had assured
the facilities like high energy gyms, Olympic size swimming pools,
gaming zones, mediation centres, high speed elevator and several
other amenities but all the above mentioned facilities have not been

completed by the respondent.

Even till date no correspondence has been done or possession letter
has been sent/issued by the respondent in pursuance of the impugned

order.



The Regulatory Authority erred in not appreciating that the
respondent is the wrong doer as it has been unable to respect the
contractual obligations and perform part of its contractual

obligations by not delivering timely possession as agreed.

The Regulatory Authority erred in dismissing the prayers of the
appellant. The Regulatory Authority failed to notice the delay as per
the mutually agreed terms and relevant documents which were

brought on record by the appellant.

The Regulatory Authority failed to grant delay interest to the
appellant on account of delay made by the respondent in offering
possession and timely completing the project with all the facilities as

assured to the appellant.

The respondent without having completed the project filed the
complaint before the Regulatory Authority seeking relief of payment
of dues and taking possession by the appellant.

The impugned order also suffers from the vice of Coram non judice
in as much as the same has been passed by the single Member of the

Regulatory Authority.

There is no express provision in the Act 2016 itself which may
permit the Regulatory Authority to function with lesser number of
members or a single Member or to entrust its adjudicatory functions

in relation to complaints to a Single Member.

The impugned judgment and order passed by the Regulatory
Authority is cryptic, illegal and manifestly erroneous and is liable to

be set aside.

The appellant has prayed for the following reliefs:--

L.

1.

The impugned order dated 19.02.2020 to the extent of para 2 and 4
along with order dated 27.08.2020 may be set aside.

To direct the respondent to grant possession of the allotted unit
complete in all its aspects with all the mutually agreed facilities
along with interest at the rate as may be prescribed in the Act 2016

and rules and regulations made therein, since October 2018 till the
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actual grant of possession, within 30 days of the order and furnish a
new demand letter providing all the necessary details along with all

the necessary documents.

The respondent filed its objection to the memo of appeal and submitted
that the unit of the appellant is ready for possession and the appellant can

take physical handover of the same after clearing her outstanding dues.

The respondent has sent pre-possession letter to the appellant in which it is
mentioned that after completing the pre-possession formalities, the
possession of aforesaid unit will be formally offered to the appellant. The
final finishing work i.e. painting etc. shall be taken up immediately after
clearance off all pending dues and other charges at appellant’s end. The
respondent has clearly intimated to the appellant that in case of non-
payment of outstanding dues within the timeline as mentioned in the said
pre-possession letter, the respondent shall have right to take appropriate
action against the appellant in accordance with the agreed terms and

conditions.

The respondent, as per commitment and in accordance with Allotment
Letter, obtained the Occupancy Certificate of appellant’s Tower/Flat and

the registry for the same tower/flat has also commenced.

The respondent gave several chances to the appellant to pay the
outstanding dues, but the appellant did not clear the outstanding dues, only

then the respondent filed complaint against the appellant before UPRERA.

The impugned order passed by the Regulatory Authority is within
jurisdiction and not liable to be interfered with. The order has been passed
keeping in mind all the relevant provisions of Act 2016 and is, therefore,

not liable to be quashed.

According to the inspection report dated 27.12.2019 approximately 90%
work in the entire project has been completed. The respondent will
provide all the facilities that are mentioned as per allotment letter and
brochure. According to inspection report of UPRERA dated 27.12.2019 in

Tower Nova East about 35 families are living.
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The project has two towers i.e. Nova East and Nova West. These towers
have 6 lifts in each tower but at that time 3 lifts were functional in Nova

East and the work in the lift for basement was going on in the project.

The appellant is making bald averments wrongly pointing out the defects
in the complaint filed by the respondent even though the same was
entertained because there were no such errors. The evidence on record has
been interpreted by the Regulatory Authority in the right spirit and in its

true perspective.

The averment made by the appellant that she is not under obligation to pay
the demanded amount falls flat and is without any application of mind.
According to the Allotment Letter the possession of the unit shall be
delivered after execution of the sub lease deed in favour of the allottee and
on payment of the entire cost of the unit, additional charges, registration
charges and any other charges as may be intimated by the respondent
earlier or on the due date of possession. Direction no. 2 of the impugned
order is not violating any standard law because promoter/respondent did

not delay the possession and did not violate the mutually agreed terms.
The appellant did not file any reply to the objection of the respondent.

Heard Ms. Fuhar Gupta, learned counsel for the appellant and Shri Harish
Pandey, Advocate on behalf of the respondent.

While dictating judgment it comes out that the learned counsel for the
applicant has not argued the application for condonation of delay and the
judgment was reserved vide order dated 18.05.2022. Therefore necessity
to examine the application for condonation of delay arose on the basis of

pleadings on record.

As per the averments made in the application for condonation of delay an
application for rectification of the order dated 19.02.2020 was filed before
the Regulatory Authority and the same was rejected vide order dated
27.08.2020 which was uploaded on the website of RERA on 28.09.2020.
The appeal was filed on 16.12.2020.

As per the averments, when the first impugned order dated 19.02.2020
came into the knowledge of the applicant, she informed about it to her

power of attorney holder. The power of attorney holder contacted the
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advocate who was looking after the case before the Regulatory Authority,
Gautam Budh Nagar. Due to Holi the applicant through power of attorney
holder was unable to fix up a meeting with the advocate to decide further
legal course. The power of attorney holder met the advocate in the third
week of March 2020 who advised to file modification/clarification of the
impugned order. Thereafter the applicant applied for certified copy of the
order on 19.03.2020 but the certified copy of the impugned order has not
been issued till filing of the appeal.

The counsel of the applicant filed the rectification application via e-mail on
29.06.2020. The said application was dismissed by the Regulatory
Authority on 27.08.2020. The applicant through her attorney holder being
based in Delhi found it extremely difficult during Covid-19 pandemic
period to engage a counsel to draft and file the appeal in a distant unknown
city 1.e. Lucknow. In the month of March 2020 Covid-19 pandemic spread
in the entire country and nationwide lockdown was imposed. The attorney
holder came in contact with a Corona positive patient and, therefore, he
self quarantined himself for 10 days from 20™ October 2020 to 30"
October 2020. In the second week of November 2020 the attorney holder
of the applicant was able to get in touch with a counsel and explained the
matter to him. Thereafter meeting between the attorney holder of the
applicant and the counsel could not be held due to Diwali which became
possible in the 4™ week of November 2020. The attorney holder of the
applicant came to Lucknow on 29" November 2020, met the counsel and
handed over all the documents in respect of the appeal. Thereafter the
appeal was drafted by the 2™ week of December 2020. The attorney
holder of the applicant came to Lucknow on 14™ December 2020 to sign
the appeal and the online appeal was filed on 15" December 2020 and
physical copy of the same was filed on 16™ December 2020. .

It is further submitted that the issue of delay has been examined by the
Hon’ble Supreme Court in Suo moto Writ Petition (Civil) No. 03/2020 in
re: Cognizance For Extension of Limitation and vide various orders the
time of limitation was extended by Hon’ble Supreme Court and the cause
of delay is squarely covered by the orders of the Hon’ble Supreme Court
1ssued from time to time in the aforesaid matter and, therefore, in the

interest of justice the delay in filing the appeal be condoned.
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We have examined the averments of the applicant and perused the
averments made in the application for condonation of delay. The period of
delay is squarely covered by the orders of Hon’ble Supreme Court passed
in Suo moto Writ Petition (Civil) No. 03/2020 in re: Cognizance For
Extension of Limitation. Accordingly the application for condonation

of delay is allowed.
Registry is directed to convert this defective appeal into Regular Appeal.
Now we proceed to examine the issue involved in the instant appeal.

On the basis of pleadings, the documents available on record and
submissions of learned counsel for the parties the admitted facts are that
the respondent launched a project in the name of ‘Super Nova’ situated at
Plot No. 3, Sector-94, Noida in or about March 2018. The appellant, on
the assurance of the respondent regarding delivery of possession before
October 2018 and the facilities like club, gymnasium, parks, footpaths and
recreation centres etc. booked a unit by making payment of Rs.1,00,000/-
on 07.03.2018. An Allotment Letter-cum-Flat Buyer Agreement was
executed between the appellant and the respondent on 23.03.2018 whereby
the appellant was allotted a 3 BHK Unit No. R203NEAST3704 on 37"
floor of the said project at the total cost of Rs.1,23,29,200/- inclusive of all

charges.

The appellant continued to make regular payments to the respondent and
has paid Rs.11,75,000/- to the respondent. The respondent sent a letter
dated 24.09.2018 to the appellant regarding pre-possession formalities for
the aforesaid flat and thereafter another letter dated 04.02.2019 regarding
cancellation of the flat in case the appellant does not clear the outstanding

dues within 30 days.

The father of the appellant visited the site and found that the whole project
was far from completion. The charges asked by the respondent were
highly inflated. The said letters were duly replied. The appellant sought
certain information under RTI Act relating to the project in question from
Naveen Okhla Industrial Development Authority and the same was

provided to the appellant vide letters dated 31.07.2019 and 30.08.2019.
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As per submissions of the appellant, the Airports Authority of India
renewed the NOC granted to the respondent for the said project and
extended the time upto 06.10.2019 vide letter dated 03.03.2017. In
pursuance to the official data received, it was clear that the project of the
respondent was not even near its completion and the mutually agreed date
of October 2018 for delivery of possession with all facilities stood

violated.

Vide cancellation letter dated 04.02.2019 the appellant was asked to pay
Rs.1,27,77,775/- within 30 days otherwise the allotment of the said unit
shall stand cancelled without any further notice. The said letter was
replied on 13.02.2019. The appellant was neither provided nor even
shown the approved documents or any other document issued by the

competent authority regarding the project in question.

The respondent, after having sent the cancellation letter, filed the
complaint before the Regulatory Authority on 20" April, 2019 making
complaint against the appellant regarding default in payment and sought
direction against the allottee/appellant for taking possession after paying
the outstanding dues of Rs.1,27,77,775/- with penalty. The said complaint
was contested by the appellant by filing reply and raising a specific plea as
well as challenging the maintainability of the complaint as the same was
riddled with suppression of material facts which vitiated the whole
proceedings and also brought on record copy of cancellation letter dated
04.02.2019. The Regulatory Authority noted the fact of the notice of
cancellation of the unit dated 04.02.2019 and framed the following two

questions:--

(1) Whether the complaint is maintainable before the RERA and whether
the respondent/allottee can be forced to take possession of the unit in

question?

(2) Whether the complainant is entitled for interest for the delayed period

from the respondent/allottee?

The Regulatory Authority, after examining the preamble and provisions of
the Act 2016, opined that under the provisions of the Act it is the duty of
the allottee to make payment as per the provisions of the agreement and if

there is delay the allottee will be liable to pay interest also. While
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examining question no. 2 the Regulatory Authority opined that if Promoter
has failed to complete the project in time then the allottee will not be
responsible for making further payments and further on account of
violation of the terms and conditions of the agreement the allottee will not
be responsible for delayed payment and vide order dated 19.02.2020
directed the allottee/appellant to take possession within 90 days after
clearing all the dues. The complainant/Promoter will provide justification
and details regarding payments and if there is delay in payment on the part
of the allottee/appellant the interest will not be taken more than
MCLR+1% and if the allottee/appellant fails to take possession within 90
days then the complainant/promoter will be free to take action as per the

provisions of the agreement.

After hearing the learned counsel for the parties and perusal of the record,
during the course of arguments on 18.05.2022 the following three

questions were framed:--

(1) Whether after cancellation of allotment by the promoter/respondent,
the complaint filed by the promoter/respondent seeking directions
against the allottee/appellant to direct the allottee to pay outstanding
dues of Rs.1,217,77,775/- along with penalty and take possession of
her booked unit, was maintainable and justified on the part of the

promoter/respondent?

(2) Whether the promoter/respondent approached the UP RERA with
clean hands, as the details of the cancellation of the allotment have

not been mentioned in the online complaint available on record?

(3) Whether it was incumbent upon the UP RERA to frame an issue
regarding the maintainability of the complaint of the
promoter/respondent after having specifically raised objection by the

allottee/appellant vide para no. 3 and para no. 4 at running page no.

1457

Before we proceed to examine the aforesaid question we deem it necessary

to have a glance on the allotment letter, which is reproduced as under:--
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“ALLOTMENT LETTER

Forms integral part of provisions Allotment made on 23th day of
March 2018 between Supertech Realtors Pvt. Ltd., having its
registered office at 1114, 11" Floor, Hemkunt Chamber 89,
Nehru Place, New Delhi-110019 (hereinafter referred to as the
COMPANY, which expression shall include its assigns, and
representatives’ etc. unless the subject and context required

otherwise) of the One Part; and

Ms. Tanya Agarwal 1115669
D/o Mr. Amish Agarwal
N-39, GF, Greater Kailash
Part-1

Delhi, India 110048

This provisional allotment is subject to the fulfillment of terms
and conditions as detailed below and these terms and conditions,
in case of any contradiction, shall prevail over the terms and
conditions given in Company brochures, advertisements, price
list, sale documents and any previous correspondence. This also
cancels previous Allotment Letters issued, if any, to Allottee(s)
against her/her application for allotment of this unit.

UNIT DETAILS;

Booking Date 07.03.2018

Tower/Block A/NOVA EAST

Floor 37" Floor

Unit No. R203NEAST3704

Super Area 2105 Sq. ft.

Type 3BHK
Measurement Scale:

1 square meter=10.7639 square feet, 1 square meter=1.19599
square yard

1 meter=1.09361 yard, 1 meter=3.28084 feet
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COST OF UNIT

S.No. | Particulars Amount (Rs.)*

1. BSP-Basic Sale Price 9193700.00
Total 9193700.00

2. B to B Cover Parking 500000.00

3. One Time lease-Value 1157750.00

4. Capital Repl. Fund-V 315750.00

5. IFMS 210500.00

6. Club Membership-Val 200000.00

7. Elec Char.@20000/kVA 60000.00

8. PowerBkup.@20000/KVA 60000.00

9. PLC-Floor-Value (FOC) 0.00

10. Podium Facing Value 631500.00
TOTAL 12329200.00

PAYMENT PLAN: Special Payment Plan

The total payment has to be made by the Allottee(s) as per following

schedule:

Installments Amount (Rs.)*
On Booking 500000.00
Within 30 days 400000.00
Within 60 days 275000.00

On Offer of Possession 11154200.00
TOTAL 12329200.00

*TAXES & LEVIES EXTRA AS APPLICABLE.

Note: The above mentioned milestones/states for payments of
installments are based on projection. In case of any delay/advancement
in the above mentioned milestones/states of payments, the same shall be
informed to the Allottee by ordinary post and the date mentioned in the
such intimation letter shall be reckoned as due date for payment. In case
of non-payment of installments by due date, the Allottee shall be liable
to pay interest @ 2% per month or any part of a month subject to the
provisions of the clause No. A of the T & Cs of the present Allotment
Letter.

POSSESSION OF THE UNIT: The possession of the Unit shall be
delivered after execution of the sub lease deed in favour of Allottee(s)

and payment of the entire cost of the unit and additional charges,
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registration charges and any other charge/s as may be intimated by the
company earlier or on the due date of possession. The allottee shall pay
his/her complete balance payment/possession amount within 30 days
from the date of letter of offer of possession. If the Allottee(s) fails to
make these above stated payments within 30 days from the date of letter
of offer of possession, then an interest (@ 2% per month shall be
calculated on remaining amount. The allottee shall also be liable to pay
holding charges, to be calculated on monthly basis, to the Company for
the entire period of delay in taking possession and registration of the
allotted unit, whichever is later. The rate of Holding charges shall be
equal to the rate of penalty as offered by the company in case of delay in
possession. The allottee shall also pay monthly maintenance charges to
the nominated Agency maintaining the apartment complex/project

during such period at the prevailing rates.

1. The possession of the allotted unit shall be given to the Allottee(s) by
the company by Oct. 2018. However, this period may be extended
due to unforeseen circumstances for a further grace period of 6
months. The possession period clause is subject to timely payment by
the allottee(s) and the Allottee(s) agrees to abide by the same n this

regard.

2. The Company hereby agrees to pay the delay penalty per month to
the Allottee(s) on the basis of the super area of unit or any delay in
handing over the possession/offer of possession whichever is earlier
beyond the given date plus grace period of 6 months, to cover any
unforeseen circumstances. The penalty for the first six months, post
grace period, shall be Rs.5/- (Five rupees Only) sq. ft. per month.
Similarly, the penalty shall be Rs.7.50 (Seven rupees fifty paisa Only)
sq. ft. per month for the next six months and finally it shall be Rs.10/-
(Ten rupees Only) sq. ft. per month thereafter. The compensation
amount will be calculated after the lapse of grace period and shall be
paid/adjusted at the time of issuance of the letter of offer of
possession of the unit by the Company. The penalty clause will be
applicable to only those Allottees who have not booked their unit
under any special/beneficial scheme of the company i.e. No EMI till

offer of possession, Subvention scheme, Assured Return etc. And who
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honour their agreed payment schedule and make the timely payment
of due installments and additional charges as per the payment plan

given in Allotment Letter.”

13. Vide question no. (1) we are to examine as to whether after cancellation of
allotment by the promoter/respondent, the complaint filed by the
promoter/respondent seeking directions against the allottee/appellant to
direct the allottee to pay outstanding dues of Rs.1,217,77,775/- along with
penalty and take possession of her booked unit, was maintainable and

justified on the part of the promoter/respondent.

13.1 On examination of the record it is admitted position that the respondent
asked the appellant vide letter dated 24.09.2018 regarding completion of
pre-possession formalities and clearing of all the pending dues within 30
days and thereafter vide letter dated 04.02.2019 a cancellation letter was
sent by the respondent to the appellant with the warning that if she does
not clear the outstanding dues within 30 days’ time and in case the
respondent does not receive communication within the said period, the flat
allotted in her favour shall stand cancelled without any further notice or

intimation from their side upon expiry of 30 days.

13.2 There is nothing on record which indicates that even after non-compliance
of the direction given in the letter dated 04.02.2019 regarding clearing all
the outstanding dues of Rs.1,27,77,775/- raised vide letter dated
24.09.2018, the cancellation letter has been recalled or withdrawn and the
promoter/respondent approached the Regulatory Authority by filing a
complaint on 20.04.2019, seeking direction against the allottee/appellant
for payment of outstanding dues of Rs.1,27,77,775/- and a further direction
to the allottee/appellant to take possession of her booked unit. Despite
objection raised by the allottee/appellant regarding maintainability of the
complaint and bringing on record the copy of cancellation letter dated
04.02.2019, the Regulatory Authority proceeded in the matter. In our
considered view once the respondent/promoter chose to cancel the
allotment of the appellant’s unit vide letter dated 04.02.2019 the relation
between the respondent and the appellant comes to an end and the
respondent was required to take further steps for refund of the amount

deposited by the allottee/appellant in accordance with the terms and
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conditions of Allotment Letter dated 23.03.2018. It was not open for the
respondent to file complaint seeking direction against the appellant for
payment and possession till the existence of the cancellation letter dated
04.02.2019 and it was open for the allottee to challenge the cancellation
letter dated 04.02.2019 as per the proviso of Section 11(5) of the Act 2016.

Question no. (1) is answered accordingly.

Vide question no. (2) we are required to examine as to whether the
promoter/respondent approached the UP RERA with clean hands, as the
details of the cancellation of the allotment have not been mentioned in the

online complaint available on record.

We have examined the online complaint filed by the respondent placed on
record by the appellant vide Annexure No. 12 at pages 132-133. In the
column of ‘complaint details’ the respondent has mentioned the following

details:--

“Flat/Apartment/Plot No. Booked- Nova East3704
Total value of Flat/Apartment/Plot -000
Amount paid till date — 1163250.00

Date of Completion as per Builder Agreement- 31.10.2018

Delay (if any)

Any Other Details- Payment default by allottee. It is submitted that
the complainant has already received occupancy certificate
from the Noida Authority for Nova East Tower has been
completed and the unit of the allottee is ready for possession.”

From the above details it is crystal clear that the respondent concealed the
fact of cancellation of the allotment of the appellant vide letter dated
04.02.2019 as there is nothing on record which indicates that the letter
dated 04.02.2019 has been cancelled and the allotment of the appellant has
been restored. Therefore, we are of the considered view that the
respondent has not approached the Regulatory Authority with clean hands.

Question no. (2) is answered accordingly.

Vide question no. (3) we are required to examined as to whether it was
incumbent upon the UP RERA to frame an issue regarding the

maintainability of the complaint of the promoter/respondent after having
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specifically raised objection by the allottee/appellant vide para no. 3 and

para no. 4 at running page no. 145.

The examination of the record reveals that the allottee/appellant filed reply
before the Regulatory Authority and specifically mentioned in para 3, at
page 137 of the memo of appeal, to the effect that the complaint is not
maintainable as it is riddled with suppression of material facts which
vitiates these whole proceedings. Further such suppression has been
deliberate and intentional and with the malicious motive of misleading the
august forum. Such brazen conduct not only calls for dismissal of the
complaint at the outset with exemplary heavy cost but also of initiation of
proceedings against misleading the august forum by their omission and
suppression. Copy of the cancellation letter dated 04.02.2019 was also
annexed as Annexure C/1 whereby the allottee/appellant was asked to pay
Rs.1,27,77,775/- within 30 days otherwise the allotment of the said unit
shall stand cancelled and there is nothing on record which indicates that the
cancellation letter dated 04.02.2019 was ever cancelled or recalled by the

respondent.

The Regulatory Authority though framed a question regarding
maintainability of the complaint and whether the allottee/appellant can be
forced to take possession of the unit in question, and examined the
preamble of the Act 2016, definition of ‘allottee’, provisions of Sections 31
and 34(f) of the Act 2016 and observed that under the provisions of the Act
2016 it is the duty of the allottee to make payment as per the provisions of
the agreement and if there is delay the allottee is to pay interest on the
same also. The Regulatory Authority further observed that under Section
19(8) of the Act 2016 the interest may be reduced with the consent of both

the parties.

On examination we found that the Regulatory Authority while examining
this issue has not examined the aspect of cancellation of the unit of the
appellant vide letter dated 04.02.2019, though reference of the same has
been given in the narration of the facts of the impugned order. As the issue
raised by the appellant in its reply before the Regulatory Authority has not
been examined despite framing a question regarding maintainability of the

complaint of the respondent, in our considered view this issue goes to the
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root of the matter and once the allotted unit has been cancelled by the
promoter then unless the same is recalled or withdrawn, the relation
between the promoter and the allottee ceases and it is the right of the
allottee to challenge the same if the same is not in terms of the agreement

in pursuance to the proviso of Section 11(5) of the Act 2016.

15.4 This is a unique case where the promoter on one hand has cancelled the
allotment and on the other hand approached the Regulatory Authority for
seeking direction to the allottee for payment of the outstanding amount as
well as possession of the booked unit. Thus, we hold that the Regulatory
Authority has not examined the issue in correct perspective despite the
objections of the allottee/appellant. Question no. (3) is answered

accordingly.

16. In view of the aforesaid analysis the impugned order dated 19.02.2020 is
not sustainable in the eyes of law. Accordingly the impugned order dated
19.02.2020 and order dated 27.08.2020 passed by the Regulatory Authority
in Complaint No. NCR144/04/0748/2019 are hereby set aside. The
appeal is partly allowed.

17. As the allotment of the unit of the appellant has been cancelled vide letter
dated 04.02.2019, therefore, no direction can be issued to the respondent
for grant of possession of the allotted unit as prayed vide clause (b) of the
relief(s) sought. However, it is open for the appellant to challenge the
cancellation of allotment letter dated 23.03.2018 of the unit vide letter
dated 04.02.2019, if the same is against the
provisions of Flat Buyer Agreement, in pursuance to the proviso of Section

11(5) of the Act 2016, if so advised.
18. No order as to costs.

Dated: 30.06.2022 (K. K. Jain) (D. K. Arora)
Shakir.



