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RESERVED JUDGMENT. 

BENCH-1 

THE UTTAR PRADESH REAL ESTATE APPELLATETRIBUNAL, 
AT 

LUCKNOW.  
 

 Appeal No. 760/2021 

 

Sanjay Bahadur Yadav.         ………………Appellant. 

     Versus 

1. The U.P. Real Estate Regulatory Authority, 

2. M/s Viraj Constructions Pvt. Ltd. 

3. M/s Wealth Mantra Properties Ltd.         ……………Respondents. 

           ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.  This appeal has been filed under Section 44(1) of the Real Estate 

(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the 

Act 2016’) by the Sri Sanjay Bahadur Yadav (hereinafter referred to as the 

‘appellant’) against the order dated 13.09.2021 passed by the U. P. Real 

Estate Regulatory Authority, Lucknow (hereinafter referred to as 

‘Regulatory Authority’) in Complaint No. LKO162/12/0437/2019 whereby 

the complaint of the appellant was dismissed.  

2.  The facts of the case, as culled out from the memo of appeal, are that the 

appellant applied for allotment of a 2BHK flat in ‘Sunbreeze Apartment’ 

BBD Green City, Lucknow, through M/s Wealth Mantra Properties Ltd. 

(respondent no.3) to M/s Viraj Constructions Pvt. Ltd. (respondent no.2) 

and paid a sum of Rs.2,06,180/- and vide allotment letter dated 26.05.2012 

the appellant was allotted a unit having an area of 1230 sq.ft. at 4th floor.  

The total sale price of the unit was Rs.31,98,000/-.  The possession of the 

flat was to be given within 36 months, which has not been given by 

respondent no. 2 to the appellant till date.   

2.1  Thereafter, respondent no.2, created a new booking ID 100652 dated 

02.01.2013 and sent a demand of Rs.2,88,343/-, which was paid by the 
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appellant vide cheque no. 242962 dated 11.03.2013 drawn at State Bank of 

India. 

2.2  Thereafter, respondent no.2 sent an intimation dated 06.08.2013 to the 

appellant for payment of installment due on 10.08.2013 for the booking ID 

100652 together with the receipt of payment of Rs.2,88,343/-, mentioning 

therein the unit number of the appellant as SBA/T3/1106. 

2.3  On enquiry made by the appellant about unit no. SBA/T3/1106 it was 

informed by respondent no. 2 that they have shifted the unit allotted to the 

appellant from 4th floor to 11th floor.  Against the aforesaid illegal act of 

respondent no. 2, the appellant gave a letter of protest dated 22.04.2014.  

Respondent no. 2 ignored the letter of protest dated 22.04.2014 and again 

sent a demand of Rs.33,59,652/- dated 17.01.2018, which was later on 

increased to Rs.34,41,081/-, against the total sale consideration of the 

allotted unit i.e. Rs.31,98,000/- agreed between the parties.  

2.4  Respondent no. 2, without first entering into an agreement for sale in terms 

of the Act 2016 and the Rules made thereunder, cancelled the allotment of 

the allotted unit vide letters dated 17.04.2019 and 06.08.2019. 

2.5  The map of the aforesaid project was sanctioned with certain restrictions 

by the Development Authority on 25.05.2015, which was valid upto 

24.05.2020, but respondent no. 2 deliberately not uploaded the complete 

sanction letter on the official website of U.P. RERA.   Respondent no.2 

progressed the development work utter disregard of the conditions 

contained in the aforesaid sanction letter.  

2.6  Respondent no.2, without having prior consent of the appellant, changed 

the completion date from 02.06.2015 to 31.12.2018 and further extended it 

to 31.12.2019 and also on the basis of fabricated documents applied for 

registration of the aforesaid project before respondent no.1, who granted 

registration vide its order dated 08.08.2017. 

2.7  Being aggrieved by the acts of respondent no. 2, the appellant filed a 

complaint under Section 31 read with Section 71 of the Act before the 

Regulatory Authority against respondent no. 2 on 11.12.2019, which was 

registered as Complaint No.LKO162/12/0437/2019.  Thereafter, on 

19.12.2020, the appellant filed an application for impleadment of 
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respondent no. 3 and after due consideration the Regulatory Authority 

issued notice to respondent no. 3. 

2.8  Respondent no. 2 put in appearance before the Regulatory Authority and 

filed its reply to the complaint on 26.12.2020 against which the appellant 

filed his counter reply dated 06.06.2021.  The Regulatory Authority, vide 

its order dated 13.09.2021 dismissed the complaint of the appellant; hence 

this appeal.  

3.  The appellant has challenged the impugned order dated 13.09.2021 on the 

following grounds:-- 

(A)  Because the impugned judgment / order dated 13.09.2021 passed by 

respondent no.1 is unlawful, illegal and based on wrong interpretation 

of law laid down in the Real Estate (Regulation and Development) 

Act, 2016 as such misinterpretation of law and facts both caused 

miscarriage of justice and is liable to be quashed and set aside. 

(B)  Because the demand of dues contained in para-5(vi) & 5(vii) of memo 

of appeal on the basis of which the unit allotted to appellant, has been 

cancelled by respondent no.2, are illegal and in utter disregard of the 

provisions contained in Section 13 of the Act, 2016 rather the 

respondent no.2 is liable to be dealt with in terms of provisions 

contained under Section 61 read with Section-69 and the rules and 

regulations made therefor. 

(C) Because the respondent no.1 while deciding issue involved in the 

complaint filed by the appellant has wrongly interpreted the relevant 

laws laid down by the Hon'ble Courts and rejected the complaint filed 

by the appellant in contravention of the definition of allottee contained 

in Section 2(d) of the Act, 2016. As such the issue in question has 

been improperly determined in favour of respondent no.2 and the 

impugned judgment/order passed on the basis of such observation is 

not sustainable and deserves to be quashed. 

(D) Because the respondent no.1 while exercising its jurisdiction under 

Section 31 of the Act, 2016 did not hold the inquiry in accordance 

with the provisions of the Act, 2016 and the rules and regulations 



4 
 

made thereunder which is unlawful and illegal. As such the order is 

arbitrary and against the law and is liable to be quashed. 

(E)  Because the respondent no.1 failed to adhere the provisions of 

Sections 11, 13, 14, 18, 19, 60, 61 and Section 69 of the Act, 2016. 

(F)  Because respondent no.1 failed to observe the obligations cast upon 

respondent no.2 and disposed of the complaint in contravention of the 

provisions of Section 38 of the Act, 2016. 

(G)  Because the respondent no.1 approved the registration of project ID- 

UPRERAPRJ3830 which is obtained by respondent no.2 by 

misrepresenting information on the official website, is not in 

accordance with the provisions of the Act, 2016 and as such liable to 

be revoked instead. 

(H)  Because the respondent no.2 completely failed to deliver the actual 

and physical possession of the Unit booked by the appellant within the 

time agreed upon. 

(I)  Because respondent no.2 is Corporate body registered under the 

provisions of Companies Act and shall be dealt with the provisions of 

the Act, 2016. 

(J)  Because the impugned order dated 13.09.2021 passed by respondent 

no.1 is in contravention to principal of natural justice and is liable to 

be quashed and set aside. 

4.  In the present appeal the appellant has prayed for the following reliefs:-- 

(i)  To admit the appeal and call for the record of Complaint No. 

LKO162/12/0437/2019 from respondent no.1 

(ii) To allow appeal with cost throughout and set aside impugned order 

dated 13.09.2021 passed by the respondent no. 1 in Complaint no. 

LKO162/12/0437/2019. 

(iii) To direct/order respondent no.2 to complete the project and deliver 

actual, physical and lawful possession of the booked/allotted unit as 

per application form for allotment dated 26.05.2012 within a period 

fixed by the Hon'ble Tribunal and in default appropriate action to be 
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taken as per law and procedure prescribed in the Real Estate 

(Regulation and Development) Act, 2016. 

(iv)  To award interest in terms of the provisions contained in Section 18 

read with 2(za) of the Act, 2016. 

(v)  To award damages and compensation under Section 12 and 19 

together with the cost of harassment. 

(vi) To direct the respondent no.1 to take appropriate action against 

respondent no.2 for obtaining registration by uploading incorrect 

information/fabricated documents on the official website of 

respondent no.1 

5.  M/s Viraj Constructions Pvt. Ltd. (respondent no.2) filed its objections to 

the grounds of appeal and submitted that the Judgment passed by the 

Regulatory Authority in the complaint case is just and proper and there is 

no illegality or irregularity in the said judgment.  The Regulatory Authority 

has passed the judgment after considering the pleadings and 

documents/evidence filed by the parties as well as giving proper 

opportunity to both the parties and as such the present appeal has no merit 

and is liable to be dismissed.   Respondent no. 2 further submitted that: 

5.1  The Regulatory Authority has recorded a finding that the appellant having 

failed to deposit the demanded installments in respect of the unit which 

was provisionally allotted to the appellant, in the stipulated time, is not 

entitled for any relief and the judgment passed by the Regulatory Authority 

is based on sound principle of law.  

5.2  The appellant approached respondent no. 2 and moved an application dated 

26.05.2012 for allotment of an apartment by depositing Rs.2,06,180/- on 

02.06.2012. A unit bearing no. SBA/T3/1406 measuring 1230 sq. ft. 

comprising 2 BHK was offered to the appellant.  Subsequently a 

provisional Allotment-cum-Demand Letter dated 05.01.2013 was issued 

and a unit bearing no. SBA/T3/1106 having super area of 1230 sq. ft. 

situated at BBD Green City, Faizabad Road, Lucknow was provisionally 

allotted to the appellant. 

5.3  On 20.01.2013 a demand of Rs.2,88,343/- was raised which was paid by 

the appellant to respondent no. 2 on 11.03.2013. 
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5.4  On 06.08.2013 demand due for the stage 45th day of the allotment, for the 

amount of Rs.2,52,239/- was raised, which was not deposited by the 

appellant.  Further, the appellant had also not executed allotment letter 

which was sent to him vide letter dated 06.08.2013. 

5.5  On 22.04.2014 the appellant sent a letter to respondent no. 2 requesting 

therein that as his allotment, which was for the 11th floor may be changed 

to 6th or 7th floor.  However, the said request of the appellant was not 

accepted by respondent no. 2. 

5.6  On 14.09.2013 the demand due for the stage 90th day of the allotment for 

the amount of Rs.5,00,233/- (with earlier demand) was raised, which was 

not deposited by the appellant.  

5.7  On 15.09.2014 the demand due for the stage ‘start of excavation’ for the 

amount of Rs.8,30,898/- (with earlier demand) was raised, which was not 

deposited by the appellant. 

5.8  On 04.11.2014 the demand due for the stage ‘laying of the stilt slab’ for 

the amount of Rs.10,93,158/- (with earlier demand) was raised, which was 

not deposited by the appellant.  

5.9  On 17.01.2018 a comprehensive demand was sent to the appellant for the 

amount of Rs.26,72,408/- for the stage upto laying of the 14th floor, but the 

appellant did not deposit the said amount.  

5.10  Subsequently on 24.05.2018 another demand letter was sent to the 

appellant for the total dues upto the stage of laying of 14th floor for the 

amount of Rs.34,41,081/-, but the same was not deposited by the appellant. 

5.11  As the appellant was not depositing the demands raised by respondent no. 

2, as such, having left with no alternative, the respondent no. 2 issued a last 

and final notice to the appellant on 17.04.2019 for the total dues of 

Rs.38,82,585/- for the stage up to laying of 14th floor, requesting to deposit 

the due amount.  However, the appellant did not deposit the said amount 

and, as such, the unit, which was provisionally allotted to the appellant, 

was cancelled on 06.08.2019. 

5.12  After cancellation of the unit, respondent no. 2 on 09.01.2020 prepared a 

cheque of Rs.4,94,523/- against full deposited amount and sent the same to 
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the appellant on 09.01.2020, however, the appellant did not receive the 

same and approached the Regulatory Authority seeking possession of the 

unit provisionally allotted to him by respondent no. 2. 

5.13  As the appellant has not fulfilled his obligations in respect of timely 

payment of installments, as such the appellant committed breach of the 

application for allotment. 

5.14  The Regulatory Authority, after considering the evidences led by the 

parties has given specific finding that the appellant himself failed to 

comply the terms of the allotment and the appellant was not able to show 

the allotment agreement, which in fact was never executed by the 

appellant. 

5.15  The judgment and order dated 13.09.2021 passed by the Regulatory 

Authority is just and there is no illegality or irregularity in the impugned 

judgment.  None of the grounds, on which is present appeal has been filed, 

is tenable in the eyes of law and the present appeal is liable to be 

dismissed. 

6.  Respondent nos. 1 and 3 did not file any objection to the grounds of 

appeal.  

7.  The appellant did not file any reply to the objections of respondent no.2. 

8.  Heard Mr. Saghar Mehdi, learned counsel for the appellant, and Sri Sachin 

Garg, learned counsel for respondent no.2  

9. On the basis of submissions of learned counsel for the parties as well as 

examining the pleadings on record, we frame following questions: 

(i) Whether in pursuance to the application of the appellant dated 

26.05.2012, the respondent made allotment of the Unit bearing No. 

SBA/T3/1106, BBD Green City, Gomti Nagar, Lucknow having 

super area 1230 sq. ft.? 

(ii) Whether a provisional Allotment Letter cum Demand Letter dated 

05.01.2013 was issued by respondent no. 2, giving details of 

booking amount, unit cost & mode of payment and it was requested 

to the appellant to sign and send the said letter as token of his 
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acceptance along with payment mentioned towards the allotment 

money within 15 days from the date of receipt of said letter? 

(iii) Whether the appellant has made payment of all the installments 

raised by respondent no. 2? 

(iv) Whether the final Allotment Letter was issued and executed between 

appellant and respondent no.2? 

(v) Whether the booking of the appellant was cancelled by respondent 

no. 2 vide letter dated 06.08.2019 on account of not making 

payments of outstanding dues? 

(vi) Whether the appellant in his online complaint filed before the 

Regulatory Authority on 11.02.2019 disclosed the fact of 

cancellation of his booking and challenged the same, seeking relief 

against the cancellation letter dated 06.08.2019? 

(vii) Whether seeking relief of possession of Unit No. SBA/T3/1106, 

BBD Green City, Gomti Nagar, Lucknow after cancellation and in 

case of failure to offer possession, refund for consequential damages 

as well as interest for period of delay possession, was proper, 

justified and in accordance with the provisions of Act 2016? 

10. The question no. (i) requires us to examine as to whether in pursuance to 

the application of the appellant dated 26.05.2012, the respondent made 

allotment of the Unit bearing No. SBA/T3/1106, BBD Green City, Gomti 

Nagar, Lucknow having super area 1230 sq. ft.? 

10.1 The examination of record reveals that the appellant approached the 

respondent no. 2 vide application dated 26.05.2012 for allotment of an 

apartment by depositing an amount of Rs. 2,06,180/- against Unit No. 

SBA/T3/1106, admeasuring 1230 sq. ft. in its project at BBD Green City, 

Gomti Nagar, Lucknow. The question no. (i) is answered accordingly. 

11. The question no. (ii) requires us to examine as to whether a provisional 

Allotment Letter cum Demand Letter dated 05.01.2013 was issued by 

respondent no. 2, giving details of booking amount, unit cost & mode of 

payment and it was requested to the appellant to sign and send the said 
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letter as token of his acceptance along with payment mentioned towards 

the allotment money within 15 days from the date of receipt of said letter? 

11.1 The documents placed on record by the parties reveals that respondent no. 

2 issued provisional Allotment Letter cum Demand Letter dated 

05.01.2013, indicating booking I.D. 100652 of the appellant dated 

02.01.2013, the booking amount received along with details of cost of unit. 

The construction link payment plan was opted by the appellant. The 

respondent no. 2 requested the appellant to sign and send the copy of 

Provisional Allotment cum Demand Letter as token of allottee’s 

acceptance along with payment within 15 days towards allotment money 

so that the final Allotment Letter may be issued in his name and it was also 

clarified that Unit Number and area offered are tentative and subject to 

change with changes in layout plans or any other reasons beyond the 

control of management.  It was also specifically mentioned in the letter that 

after receiving appellant’s acceptance of the said letter together with 

payment demanded by the due date, appellant’s final allotment will be 

done.  The question no. (ii) is answered accordingly.   

12. The question no. (iii) requires us to examined as to whether the appellant 

has made payment of all the installments raised by respondent no. 2? 

12.1 As per record, a demand of Rs. 2,88,343/- was raised by the respondent on 

02.01.2013, which was paid by the appellant on 11.03.2013. Thereafter 

letter dated 06.08.2013installment intimation was sent by the respondent 

no. 2 to the appellant in pursuance to the payment plan applicable to the 

appellant’s booking and requested for deposit of an amount of  

Rs. 2,52,239/- on 45th day of allotment. The respondent no. 2 vide letter 

dated 06.08.2013 also sent an Allotment Letter of the Unit with the request 

to sign and send the same back so that Allotment Letter may be executed. 

In the said letter it was requested to the appellant to sign and return the 

allotment letter within 30 days from the date of dispatch of the letter to 

confirm his booking.    

12.2 The appellant neither deposited the amount raised vide letter dated 

06.08.2013 nor returned Allotment Letter after signing the same, for 

further action. The respondent no. 2 vide letter dated 14.09.2013 raised 

demand due to the stage of 90th day of the Allotment and vide letter dated 
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15.09.2014 raised demand for the stage ‘start of excavation’ and on 

04.11.2014 demand raised due to the stage of ‘laying of the stilt slab’. 

Thereafter on 17.01.2018, a comprehensive demand was sent to the 

appellant for an amount of Rs. 26,72,408/- for the stage up to laying of 14th 

floor. The respondent no. 2 issue last and final notice to the appellant on 

17.04.2019 for the total due amount of Rs. 38,82,585/-. But the appellant 

did not deposit the said amount. The question no. (iii) is answered 

accordingly. 

 13. The question no. (iv) requires us to examine as to whether the  final 

Allotment Letter was issued and executed between appellant and 

respondent no.2? 

13.1 As per pleadings and record of memo of appeal, in pursuance to the letter 

dated 06.08.2013 of the respondent no. 2, the appellant has not returned the 

Allotment Letter after signing the same for further action and, thus, no 

Allotment Letter was issued/executed between the parties in pursuance to 

the booking of the appellant and respondent issued Provisional Allotment 

cum Demand Letter dated 05.01.2013. The question no. (iv) is answered 

accordingly.  

14. The question no. (v) requires us to examine as to whether the booking of 

the appellant was cancelled by respondent no. 2 vide letter dated 

06.08.2019 on account of not making payments of outstanding dues? 

14.1 The appellant has placed on record the Cancellation Letter dated 

06.08.2019 (Annexure No. 8 at page 72 of the memo of appeal) issued by 

respondent no. 2, by which the appellant was informed regarding 

cancellation of his Unit No. SBA/T3/1106, Sun Breeze Apartment, BBD 

Green City, New Gomti Nagar, Lucknow on account of non-payment of 

outstanding dues. The issue no. (v) is answered accordingly.  

15. The question no. (vi) requires us to examine as to whether the appellant in 

his online complaint filed before the Regulatory Authority on 11.02.2019 

disclosed the fact of cancellation of his booking and challenged the same, 

seeking relief against the cancellation letter dated 06.08.2019? 

15.1 The perusal of online complaint dated 11.12.2019 (Annexure No. 12 at 

page 46 of the memo of appeal) discloses the details as under: 
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 Details of Payment Made to Promoter 

S.No.  Payment Date Payment Amount Receipt No.  

1. 02.06.2012 Rs.206180/- 02062012 

 

 Other Details 

Jurisdiction  UP RERA 

Complaint Detail Flat/apartment/plot no. Booked Unit No. 
SBA/T3/1106 in Sun Breeze 1, BBD Green City 
Total Value of Flat/apartment/Plot-0.00 

Amount Paid Till date 494523.00 

Dated of Completion as per Builder Agreement-
02.06.2015 

Delay (if any)- 4 years 6 months 9 days.  

Any other details- Allotted Unit No. 
SBA/T3/1106 in Sun Breeze 1, BBD Green City 
on 02.06.2012 

Any other details Allotted Unit No. SBA/T3/1106 in Sun Breeze 
1, BBD Green City on 02.06.2012 

Interim order Execution of Sale agreement forthwith.  

Any Court case No. 

 

 Relief Sought Details 

Possession Delivery of Actual and Physical Possession of 
SBA/T3/1106 in Sun Breeze 1, BBD Green City. 

Refund In case of failure to offer possession, refund 
together with Consequential Damages  

Delay Penalty Interest for period of delayed possession. Cost of 
Harassment.  

 

15.2 From the details indicated in the online complaint of the appellant dated 

11.12.2019, we could not find any reference to the cancellation of the 

booking of the appellant vide letter dated 06.08.2019 and without 

challenging the cancellation, the appellant chose to seek direction for 
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delivery of the actual and physical possession of Unit No. SBA/T3/1106 in 

Sun Breeze 1, BBD Green City and because of failure to offer possession, 

refund together with the consequential damages were sought.  

15.3 Thus, it is evident that the appellant has not approached the Regulatory 

Authority with clean hand as well as concealed the material facts. The 

question no. (vi) is answered accordingly.    

16. The question no. (vii) requires us to examine as to whether seeking relief 

of possession of Unit No. SBA/T3/1106, BBD Green City, Gomti Nagar, 

Lucknow after cancellation and in case of failure to offer possession, 

refund for consequential damages as well as interest for period of delay 

possession, was proper, justified and in accordance with the provisions of 

Act 2016? 

16.1 The thorough examination of record reveals that the appellant did not send 

and return the Provisional Allotment cum Demand Letter dated 05.01.2013 

to respondent no. 2 after signing it, therefore, no Allotment Letter could be 

executed between appellant and respondent no. 2. Record further reveals 

that despite repeated reminders, the appellant did not return the Provisional 

Allotment cum Demand Letter dated 05.01.2013 after signing it as 

requested by the respondent no. 2, as token of acceptance along with 

payment mentioned in the said letter towards allotment money, so that 

respondent no. 2 could issue final Allotment Letter. Thus, the appellant 

was never issued a final Allotment Letter and hence, no Allotment 

Letter/Agreement could be executed between appellant and respondent no. 

2 on account of non-signing of the allotment letter by the appellant and 

thus, the appellant never attained the status of allottee as per the provisions 

of Act 2016.  

16.2 Further booking of the appellant was cancelled by the respondent no. 2 

vide letter dated 06.08.2019 due to non-payment of installments as per the 

payment plan opted by the appellant. The act of the appellant of not 

disclosing the fact while filing the complaint before the Regulatory 

Authority on 11.12.2019 and seeking relief for delivery of possession is an 

act of concealment and does not deserve any consideration. The question 

no. (vii) is answered accordingly. 
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17. In view of the above analysis, we find that there is no illegality and 

perversity in the impugned order dated 13.09.2021 passed by the U. P. 

Real Estate Regulatory Authority, Lucknow in Complaint  

No. LKO162/12/0437/2019. The grounds taken by the appellant in the 

instant appeal are not sustainable in the eyes of law. Accordingly, the 

appeal is dismissed.  

18. No order as to the costs.   

  
 Dated: 31.05.2023              
 Shakir/Tanveer/-   (K.K. Jain)   (D.K. Arora) 
    

 

 

 


