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1. These appeals have been filed under Section 44 (1) of the Real Estate
(Regulation and Development) Act , 2016 (hereinafter referred to as ‘the Act
2016’) by the Developers/promoters against various orders passed by the
Adjudicating Officer of the U.P. Real Estate Regulatory Authority. The

details of the same are tabulated below:-

SIL Appeal No. Date of Brief order of the Adjudicating Officer
No. impugned
Complaint No. order
A ®) (©) (D)
1 267 of 2023 19.01.2023

e The complainant shall receive compensation from the promoter at the
rate of State Bank of India’s MCLR+1% per annum on the amount of
Rs.1,22,57,733 (deposited from 01.07.2022 till date of issuance of offer
of possession along with OC/CC) or the amount regarding which
receipts are produced (after deducting the tax, if any paid).

ADJ/NCR144/11/
102375/2022

The complainant shall receive compensation from the promoter at the
rate of Rs.15,000/- per month towards rent for the period from
01.07.2022 till the date of issuance of offer of possession along with
OC/CC. As the date of issuance of offer of possession along with
OC/CC is not certain, therefore, the promoter shall make payment of
compensation of the above heads till the date of order, within 45 days.

o The promoter is directed to ensure payment of amount of compensation
of the above heads within 45 days.




e The promoter shall ensure adjustment of compensation under above
heads, for the period from the date of order till the date of issuance of
offer of possession along with OC/CC, in the final payment. If the
amount of compensation, for the said period, exceeds the amount due
then the excess amount shall be paid to the complainant at the time of
delivery of possession. If the promoter does not pay the said amount
or does not adjust in the final payment then the complainant will have
a right to move an application before the Authority along with copy of
offer of possession letter and OC/CC for receiving compensation so
that he may be paid compensation under above heads for the period
from the date of order till the date of offer of possession along with
ocC/CC.

If any rate of interest is charged after promulgation of the RERA Act
by the promoter for default of the allottee then as per Section 2(za) (i)
then the same rate shall be given to the allottee for default of promoter.
As such interest at the rate of MCLR+1% will be payable on delayed
payment. If higher rate of interest has been charged from the allottee
after promulgation of RERA Act then the same rate of interest shall be
applicable for the delay period.

Promoter shall pay the amount of Rs.15,000/- to the complainant as
compensation of litigation.

Promoter shall ensure payment of said compensation to the
complainant within 45 days from the date of order.

If the promoter does not comply this order then the complainant will
have a right to get the same executed through U.P. Real Estate

Regulatory Authority.
2 | 407 0f 2020 01.11.2019 . .

e Promoter to pay compensation @ MCLR+1% per annum on the basic
cost of the Flat amounting to Rs 24,90,000/- for the delayed period from

ADJ/LKO162/ o
081456/2019 27.12.2012 to 09.10.2019 within 45 days.

o If the payment is not made with in prescribed period, the execution
proceedings will be initiated against respondent (here appellant) as per
provisions of the Act.

e The complainant will be entitled for the interest as the same rate for the
delayed period beyond prescribed time limit till the date of actual
payment.

3 | 310f2023 03.11.2022 . .
e Promoter to pay interest @ MCLR+1% per annum on the basic cost of
ADJ/LKO162/ the Flat amounting to Rs '24,'90,000/- for the delayed period from
08/98186/2022 27.12.2012 to 09.10.2019 within 45 days.

The payment of said interest will be the compensation.

If the payment is not made with in prescribed period, the execution
proceedings will be initiated against respondent (here appellant) as per
provisions of the Act.

The complainant will be entitled for the interest at the same rate for the
delayed period beyond prescribed time limit till the date of actual
payment.

Since the legal issues involved in all the above mentioned three appeals are
the same, therefore, they are being examined and disposed of by a composite
Judgement/order. For the sake of convenience, we take Appeal No. 267/2023
(A.R. Landcraft LLP. Vs. Kapil Dev Sharma) as leading case.

A.R. Landcraft LLP (hereinafter referred to as ‘the appellant”) has preferred
this appeal under Section 44(1) of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred to as ‘the Act 2016°) against the
order dated 19.01.2023 passed by the Adjudicating Officer of the U.P. Real
Estate Regulatory Authority, Regional Office, Gautam Budh Nagar
(hereinafter referred to as ‘the Adjudicating Officer’) in Complaint No.



ADJ/NCR144/11/102375/2022. By the said Judgement and order the

Adjudicating Officer issued the following directions:--

(1

2)

3)

4

)

The complainant shall receive compensation from the promoter
at the rate of State Bank of India’s MCLR+1% per annum on the
amount of Rs.1,22,57,733 (deposited from 01.07.2022 till date
of issuance of offer of possession along with OC/CC) or the
amount regarding which receipts are produced (after deducting

the tax, if any paid).

The complainant shall receive compensation from the promoter
at the rate of Rs.15,000/- per month for the period from
01.07.2022 till the date of issuance of offer of possession along
with OC/CC. As the date of issuance of offer of possession
along with OC/CC is not certain, therefore, the promoter shall
make payment of compensation of the above heads till the date

of order, within 45 days.

The promoter is directed to ensure payment of amount of

compensation of the above heads within 45 days.

The promoter shall ensure adjustment of compensation under
above heads, for the period from the date of order till the date of
issuance of offer of possession along with OC/CC, in the final
payment. If the amount of compensation, for the said period,
exceeds the amount due then the excess amount shall be paid to
the complainant at the time of delivery of possession. If the
promoter does not pay the said amount or does not adjust in the
final payment then the complainant will have a right to move an
application before the Authority along with copy of offer of
possession letter and OC/CC for receiving compensation so that
he may be paid compensation under above heads for the period
from the date of order till the date of offer of possession along

with OC/CC.

If any rate of interest is charged after promulgation of the RERA
Act by the promoter for default of the allottee then as per Section
2(za) (1) then the same rate shall be given to the allottee for



default of promoter. As such interest at the rate of MCLR+1%
will be payable on delayed payment. If higher rate of interest
has been charged from the allottee after promulgation of RERA
Act then the same rate of interest shall be applicable for the delay

period.

(6)(1) Promoter shall pay the amount of Rs.15,000/- to the complainant

as compensation of litigation.

(i1) Promoter shall ensure payment of said compensation to the

complainant within 45 days from the date of order.

(7)  If the promoter does not comply this order then the complainant
will have a right to get the same executed through U.P. Real
Estate Regulatory Authority.

The facts of the case, in brief, are that the respondent/allottee/ complainant,
along with his father Mr. Vinod Kumar Sharma, applied to the
promoter/appellant, vide application form dated 31.03.2019, for allotment of a
residential unit i.e. A-0403, Tower-E, for a total consideration of
Rs.1,55,38,022/- in appellant’s project “Gold Windsor” in construction linked
plan. In pursuance to the said application the said unit was allotted to the
respondent vide allotment letter dated 18.07.2019. Subsequently an agreement
to sub-lease dated 28.08.2019 in respect of the allotted unit was executed
between the appellant and the respondent along with his father (Mr. Vinod

Kumar Sharma).

2.1 As per clause 7.1 of the agreement, the appellant after obtaining
occupancy certificate for the said project had to offer possession of the

allotted unit on or before 15.12.2021.

2.2 The pandemic ‘Covid-19’ hit the world in the month of March 2020
which resulted in lockdown being imposed throughout the country. In
pursuance of the lockdown and its drastic impart on the economy the
Government of India issued a circular dated 13.05.2020 declaring
Covid-19 as a force majeure event. In furtherance to the aforesaid
government notification the RERA authorities issued orders for
granting automatic extension of registration by six months to all real

estate projects by invoking the force majeure clause as per the



2.3

2.4

2.5

2.6

2.7

provisions of the Act 2016. The UP RERA vide order dated
06.06.2020 extended the registration for six months regarding all
registered projects under its jurisdiction for which the revised/extended
registration date was to expire on or after 25.03.2020. As a result, the

completion time period/registration of the appellant’s project was

extended from 15.12.2021 to 14.06.2022 vide order dated 03.07.2020.

Thereafter UP RERA once again invoking the force majeure clause
passed an order dated 18.08.2021 granting respite to such
developers/promoters whose projects were affected by the second
wave of Covid-19 in the year 2021. The aforesaid order was applicable
only to those projects whose original or extended registration date was
not beyond 31.12.2021. Since the registration of the appellant’s
project was extended upto 14.06.2022, therefore, appellant’s project
was categorically not covered under the UPRERA’s order dated
18.08.2021.

That since the completion time period of the appellant’s project was
extended by six months along with the fact that the
construction/development of the project was not completed as per the
set timelines, the appellant was actually not in a position to offer
possession of the allotted unit on or before the original date i.e.

15.12.2021.

On 29.04.2022 the appellant sent a demand letter to the respondent
through email through which a demand of Rs.40,38,159/- was raised
and the same was to be paid on or before 17.05.2022.

On 12.05.2022 the appellant made an online application to UPRERA
seeking an extension of registration under Section 6 of the Act. The
UPRERA issued a certificate dated 30.06.2022 whereby the
registration of the appellant’s project was extended for 12 months from

14.06.2022 till 13.06.2023.

The respondent has paid a total sum of Rs.1,22,57,733/- to the
appellant against the sale consideration of the said unit. The
respondent took housing loan of Rs.88,95,772/- for purchase of the

said unit upon which he is paying interest. The respondent has paid all



2.8

the installments before due date. The respondent is also paying rent of
Rs. 25,000/- per month. The appellant could not provide possession of
the allotted unit to the respondent in time and, therefore, the respondent
filed a complaint before the Adjudicating Officer on 19.11.2020
claiming compensation. The aforesaid complaint was decided by the
Adjudicating Officer vide impugned order dated 19.01.2023 with the

directions contained in para 1 above.

It has also been highlighted by the appellant that the compensation in
lieu of the alleged rent at the rate of Rs. 15,000/~ per month has been
granted without any basis or documentary proof. It is a matter of record
that to substantiate the factum of payment of rent, no documentary
evidence in the form of lease/rent deed, rent receipt etc. was placed on
record by the Respondent/Complainant. Only alleged bank statements
(in the form of bank entries) were placed on record to substantiate the
fact that the Respondent/Complainant is paying the rent of Rs. 15,000/-
since January 2020.

3. The appellant has challenged the impugned order dated 19.01.2023 passed by

the Adjudicating Officer, on the following grounds:--

A.

BECAUSE, the Ld. Adjudicating Officer has passed the Impugned
Order dated 19.01 .2023 without considering the reply filed by the
Appellant and the facts pleaded therein, the orders/notifications passed
by the Ld. Authority considering both the waves of Covid -19 as a force
majeure event and by misinterpreting the provisions of the Act. The
same has resulted in miscarriage of justice as the Appellant has been

penalised without any fault or breach on its part.

BECAUSE, the Impugned Order lacks reasoning on various counts
and evidence on record has not been considered while appreciating
facts pleaded by the Appellant, which goes to the root of the matter.

Thus, the Impugned Order is a nonspeaking one and hence perverse.

BECAUSE, the Impugned Order has wrongly observed that Covid -19
pandemic is not a Force Majeure Event. It is a matter of record that Ld.

Authority has declared Covid-19 as a Force Majeure Event vide orders



dated 06.06.2020 and 18.08.2021 . The said observation in the
Impugned Order is in teeth of various orders passed by Ld. Authority.

BECAUSE, the Ld. Adjudicating Officer has failed to appreciate the
true intent and purport of the order dated 18.08.2021 passed by the Ld.
Authority. In this regard, it is submitted that vide circular dated
13.05.2020, the Government of India declared Covid-19 as a Force
Majeure Event. Pursuant to the same, Ld. Authority passed appropriate
orders for granting much required relief to the real estate sector. In
view of the same, the Ld. Authority passed the order dated 06.06.2020,
wherein an automatic extension of 6 months was granted to all the
registered projects where the completion date was on or after
25.03.2020. While passing the said order, the Ld. Authority invoked
the Force Majeure clause in terms of Section 6 of the Act. That after
the second wave of Covid-19, the Ld. Authority, after considering the
earlier relief of 6 months, once again granted relief to the developers
while passing order dated 18.08.2021 . The order dated 18.08.2021 has
been passed on the similar grounds as the order dated 06.06.2020 i.e.,
considering Covid-19 a Force Majeure Event. Under the order dated
06.06.2020, an automatic extension was granted to all the projects,
whereas, on the other hand, the extension under the Order dated
18.08.2021 was under the approval route i.e. after considering the
evidence produced by the applicant/developers to show that their
project was affected due to the second wave. Except the mode of
extension, there is no difference between the order dated 06.06.2020
and 18.08.2020 as both declare outbreak of Covid-19 as a Force

Majeure Event.

BECAUSE, the Impugned Order has recognized the extension granted
vide the order dated 06.06.2020 and held that the outbreak of Covid-
19 was a pandemic event. However, in the same breath, the extension
granted in terms of the order date 18.08.2021 has not been recognised
vide the Impugned Order. The said extension was granted by the Ld.
Authority vide order dated 02.07.2022 after considering the evidence
placed on record by the Appellant in the application seeking extension
of registration which showed that the Project was badly affected due
to the second wave of COVID 19.



BECAUSE, the Ld. Adjudicating Officer has completely ignored and
not provided any reasoning for rejecting the plea of the Appellant to
consider second wave of Covid-19 as a Force Majeure Event. That no
reasoning is provided in the Impugned Order for rejecting the plea of
the Appellant that the development of Project was adversely affected
due to the second wave of Covid-19 and considering the same, the Ld.

Authority granted an extension of registration of the Project till

14.06.2023 in terms of order dated 18.08.2021.

BECAUSE, both the orders dated 06.06.2020 and 18.08.2021 were
passed by the Ld. Authority to grant relief to the developers in view of
an unforeseen natural calamity caused due to outbreak of Covid-19
pandemic. Accordingly, there is no justification in law in giving effect
to only one of the aforesaid orders 1.e. order dated 06.06.2020 and not
recognising the benefit granted under the order dated 18.08.2021
passed by the same authority. Thus, the Impugned Order is perverse.

BECAUSE, there is no justification in giving differential treatment to
the orders dated 06.06.2020 and 18.08.2021. The Ld. Adjudicating
Officer has failed to appreciate that both the orders dated 06.06.2020
and 18.08.2021 declare Covid-19 as a Force Majeure Event.

BECAUSE, the Ld. Adjudicating Officer, Lucknow Bench has granted
the benefit of both the orders dated 06.06.2020 and 18.08.2021 to the
developer and dismissed the complaint titled as "Priyanka Sharma Vs
AR Landcraft LLP" bearing no. ADJ/NCR144/07/97081/2022 vide
order dated 15.02.2023. It submitted that there appears to be
divergence of opinion amongst the different Ld. Adjudicating Officers
regarding the applicability of the above-mentioned orders and the view
taken by the Ld. Adjudicating Officer Lucknow Bench in the above-
mentioned complaint is a plausible one, as it applies both the orders in

its letter and spirit.

BECAUSE, the Ld. Adjudicating Officer has wrongly appreciated the
law laid down by the Hon'ble Supreme Court in the matter of Vikram
Chatterjee (Supra). The Hon'ble Supreme Court in the said Judgement
held that " .... Force Majeure shall mean a case of war, flood, drought,

fire, cyclone, earthquake or any other calamity caused by nature". A



bare reading of the quoted portion makes it clear that any other
calamity caused by nature also amounts to Force Majeure Event. It is
a matter of record that Covid-19 was declared a pandemic by World
Health Origination and it is one of the worst natural calamity
experienced by the modern world. Hence, Covid-19 qualify as Force

Majeure in terms of the Judgement in Vikram Chatterjee (Supra).

BECAUSE, the Ld. Adjudicating Officer has failed to appreciate
various orders passed by the Hon'ble Supreme Court and various
Hon'ble High Courts considering both the waves of Covid-19 as a
Force Majeure Event. Considering the aforesaid, the Hon'ble Courts
has granted reliefs to various sectors after considering the difficulties
faced by them due to the lockdowns imposed by the Central
Government, worker movements etc. Reliance is placed upon
judgement of Hon'ble Delhi High Court in Smt. Geeta Jeena vs Govt.
of NCT of Delhi in W.P. (C) No. 3733/2020 dated 27.10.2021.

BECAUSE, the Ld. Adjudicating Officer has failed to appreciate that
the term Force Majeure has been defined as: a) war, civil commotion
or act of God; b) any notice, order, rule, notification of the Government
and/or other public competent authority/ court. It is respectfully
submitted that Covid-19 pandemic is an act of God and hence, the
Appellant cannot be held responsible for delay in handing over the
possession due to Covid-19 after 25.03.2020, till the time the
concerned authority grants occupation certificate to the Appellant,

which was already applied on 28.04.2022.

BECAUSE, the Ld. Adjudicating Officer has failed to appreciate that
as per clause 1.3 of the ATL, the parties agreed that all the terms and
conditions, right and obligations under the ATL shall be subject to the
provisions of the Act and Rules. Any change so prescribed by the Act
shall be deemed to be automatically be included in the ATL. It is
respectfully submitted that given such a clause in the ATL, when the
Ld. Authority extended the completion date of the Project to
14.04.2023, inter alia, invoking Section 6 read with section 34(f) and

37 of the Act, then such extension has already been incorporated in the



10

ATL executed between the parties and the date of the delivery of the

possession automatically stood extended.

BECAUSE, the Ld. Adjudicating Officer without appreciating the
contents of the reply filed by the Appellant, the documents annexed
therewith has erroneously come to a conclusion that it is not clear for
how many days the construction activities were banned in the Delhi
NCR region due to the orders passed by the competent authorities. In
this regard, it is respectfully submitted that the Appellant in paragraph
no. 12. (a) of its reply has clearly mentioned the ban periods due to
which the construction activities in the Delhi NCR region were halted,
in fact, orders directing such bans were also placed on record even
those were not considered. In addition to the above, even the order
dated 18.08.2021 passed by the Ld. Authority in its paragraph no. 10
clearly mention the number of days during which construction

activities were banned in Delhi NCR region.

BECAUSE, the Impugned Order fails to appreciate that events
mentioned above are beyond the control of the Appellant and as such
are covered by Clause 7.1 (b) of the ATL. In view of the same, no delay
is attributable to the Appellant in the present case as the development
of the Project was majorly hampered due to various Force Majeure
Events which was duly considered by the Ld. Authority and further
granted extension of registration of the Project vide order dated
02.07.2022. That in any event, as per the ATL i.e., clause 1.3, 7.1 read
with 10 (1) (i), in the event of occurrence of a force majeure, the
Respondent/Complainant is not entitled to claim any compensation for

any alleged delay in offer of possession.

BECAUSE, the Ld. Adjudicating Officer has erroneously come to the
conclusion that it has jurisdiction to grant the relief of interest on delay
in delivery of possession of the Unit. It is respectfully submitted as per
the scheme of the Act as well as the judgement of the Hon'ble Supreme
Court of in the matter of Newtech Promoter (Supra), it is clear that
jurisdiction to grant interest for delay in delivery of possession lies
with the Ld. Authority and the other compensation contemplated under

Section 18 of the Act lies within the jurisdiction of the Ld.
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Adjudicating Officer. If the scheme of section 18 is appreciated in light
of the observations of the Hon'ble Supreme Court in Newtech
Promoter (Supra), it becomes clear that the claims under section 18 (1)
of the Act falls within the exclusive jurisdiction of the Ld. Authority
and only the adjudication and grant of compensation falls within the
jurisdiction of the Ld. Adjudication Officer. Hence, it is clear that Ld.
Adjudicating Officer did not have the desired jurisdiction to grant the

relief of interest for delay on delivery of possession to the Respondent.

BECAUSE, the Ld. Adjudicating Officer has wrongly granted the
relief of compensation qua rent without appreciating the scheme of the
Act. It is respectfully submitted that so far as the relief of interest on
delay in delivery of possession is concerned, Section 18 (1) is a
complete code itself and no other relief/ compensation for delay in
delivery in possession can be granted under the Act. It is submitted that
Section 18 of the Act provides two options to the aggrieved allottee in
case of delay in possession i.e. either to withdraw from the Project and
seek complete refund of the amount paid along with interest at
prescribed rate including the compensation; or to continue with the
project and seek interest for every months delay till the handing over
of the possession. In the present case, despite the
Respondent/Complainant wishing to continue with the Project, the Ld.
Adjudicating Officer has not only granted interest on delay in delivery
of possession as contemplated by section 18 (1) of the Act but has also
granted the relief of rent at the rate of Rs. 15,000/~ per month which is
over and above than what is contemplated and prescribed under

Section 18 (1) of the Act.

BECAUSE, the Ld, Adjudicating Officer has failed to appreciate that
by granting interest for delay in delivery of possession as well as the
relief of rent, the Appellant has been directed to dually compensate the
Respondent/Complainant, that too, when there is no default/breach

attributable to the Appellant, which is impermissible in law.

BECAUSE, the Ld. Adjudicating Officer has wrongly and perversely
granted the relief of rent in favour of the Respondent without any basis

in law. It is to be appreciated that neither any rent agreement nor any
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other supporting document like rent receipt etc. have been placed on
record to substantiate the factum of payment of rent by the Respondent.
Even the alleged the bank statements which were placed on record to
substantiate the factum of payment of rent by the

Respondent/Complainant are prima facie forged and fabricated.

BECAUSE, the Ld. Adjudicating Officer has wrongly granted the
costs to the tune of Rs. 15,000/- in favour of the Respondent. It is
respectfully submitted that excluding relief seeking cost of legal
proceeding, four reliefs were sought by the Respondent in the
complaint and out of them, only first relief has been granted in
Respondent/Complainant's favour and the second relief was only
partly granted and other two reliefs were rejected. Despite the same,
the cost of Rs. 15,000/~ for legal expense has been granted in the

Impugned Order without any basis or substantiation.

BECAUSE, the Ld. Adjudicating Officer has not dealt with the specific
objection of the Respondent regarding non-joinder of necessary party.
The Impugned Order fails to appreciate that it is a matter of record that
the booking and allotment of the Unit in question was made in the
name of the Complainant as well as one Mr. Vinod Kr. Sharma.
Admittedly, Mr. Vinod Kr. Sharma was not a party to the complaint. It
is submitted that to the best of knowledge of the Appellant, no power
of attorney was been filed on behalf of the said co-allottee. Thus, the
Ld. Adjudicating Officer ought to have decided the said issue of non-
joinder of necessary party in favour of the Appellant. The Impugned

Order is liable to be set aside on this ground.

The appellant has prayed for the following reliefs:--

(1)
(i)

Allow the present appeal filed on behalf of the appellant.

Set-aside the impugned order dated 19.01.2023 passed by the
Adjudicating  Officer in the complaint bearing no.
ADJ/NCR144/11/102375/2022 titled as “Kapil Dev Sharma Vs. A.R.
Landcraft LLP”.

The respondent filed his reply/objection to the grounds of appeal and

submitted that the impugned order has been passed in very clear and
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unambiguous terms after hearing and considering all the submissions and

documents placed on record by the respective parties.

5.1

5.2

53

5.4

5.5

The appellant has miserably failed to point out or substantiate any legal

perversity in the impugned order.

The entire contentions and averments made by the appellant are totally
based upon conjectures and surmises and the same have not been
substantiated by any iota of evidence whatsoever. The appellant has
deliberately concealed substantial facts in order to defraud the

respondent and mislead this Tribunal.

The registration of the appellant’s project, namely Godrej Windsor, has
lapsed on 13.06.2022 as per the record produced by the appellant and
as per the details available on the UPRERA website. The appellant’s

project stands unregistered as of today.

The appellant failed to bring on record any authentic proof in support
of the claim regarding applying for OC. Neither any application for
OC nor any related document has been either uploaded on the website
of produced by the appellant on record. The only document which the
appellant has brought on record is simply a receipt dated 28.04.2022
(Annexure A-11 to the appeal) issued by the local planning authority
GNIDA, which cannot by any stretch of interpretation be construed as
an acknowledgement for the application of OC/CC. The aforesaid
receipt is completely an ambiguous piece of document, which actually
states that the appellant is permitted to start the construction as per the
submitted building plan/revised building plan, which is totally
anomalous in light of the fact that had such document been an
acknowledgement for the application of OC, then it would have
certainly stated, either expressly or impliedly, the completion of the

project rather than giving permit to actually start the construction.

On one hand the appellant issued a demand letter dated 29.04.2022 to
the respondent on the pretext of applying for OC and on the other hand
the appellant applied for a further extension of registration on
12.05.2022 which was about to expire on 14.06.2022. If the appellant
had actually applied for OC then it simply meant that the development



5.6

5.7

5.8

14

work had been completed and further it is no more an outgoing project.
It 1s only when the promoter is unable to complete the
development/construction of the project then in that case he proceeds
to apply for an extension of the registration under Section 6 of the Act,
specifically as per Rule 7 of the Rules 2016, three months prior to the
expiry of the registration. This simply meant that the appellant had to
apply for such an extension before 14.03.2022, but the appellant
deliberately applied for it just one month before the expiry of the

registration so that true fact be not revealed.

If the Appellant had successfully completed the development work and
as claimed by him to have already applied for an OC then certain
fundamental questions arise, firstly, as to why the Appellant applied
for a further extension of its project’s registration when the
development work was already completed and OC was applied and
secondly, if the extension sought by the Appellant was granted on the
ground of non-completion of the construction/development of the
project then in such a case how can the Appellant proceed to apply for
an OC when the development was still ongoing. Moreover, in order to
apply for an OC/CC, the promoter requires to submit certain NOCs
(No Objection Certificates) from various authorities which are

obtained only on duly completion of the construction work.

The appellant has submitted before the Adjudicating Officer that its
project is under development which has been expressly recorded by
Adjudicating Officer in the impugned order. Apart from the aforesaid,
even the details showing about the Appellant’s project on the
UPRERA website clearly show the concerned project in the category
of an ongoing project. Further, neither any application for OC/CC nor
any provisional or actual OC/CC, if obtained, has been uploaded till
date as a result of which no offer of possession has been made neither
to the Respondent nor to any other allottee of the concerned project till

date.

The details of the Appellant’s project available on the UPRERA
website clearly reveal six-month extension granted on force majeure

grounds. However, the second extension granted to the Appellant as
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5.10

15

per the details on the website does not mention it to be on force majeure
grounds which is also affirmed from the UPRERA order dated
02.07.2022 granting extension along with the certificate which
nowhere mentions the extension to be granted on force majeure
grounds. Moreover, the Appellant apprised the Respondent of the six-
month extension due to Covid-19 but did not apprise the Respondent
of the second extension which clearly reveals the ulterior motives of
the Appellant to deceive the innocent home buyers/allottees including
the Respondent. The aforesaid fact of one-year extension was
deliberately concealed by the Appellant from the Respondent under the
apprehension that if the Respondent comes to know about it, there
might be a chance wherein the Respondent stops making further

payments to the Appellant.

The Appellant despite knowing the fact that the project is not covered
under the UPRERA order dated 18.08.2021 tried to dodge the facts by
making false and deliberately incorrect submissions before the
Adjudicating Officer as well as before this Hon’ble Tribunal. The
Appellant slyly along with the initial government declarations and
subsequent UPRERA orders issued with respect to the first wave of
Covid 19 also mentioned the second UPRERA order dated 18.08.2021
whereby trying to create a false impression of being entitled under the
aforesaid second UPRERA order also which was actually not the case
and falsely submitted that on account of the second wave of Covid 19
the Appellant’s project got further extended by one year making it
valid till 13.06.2023. However, such aforesaid submission by the
Appellant was completely sham and bogus in light of the fact that the
further extension of registration till 13.06.2023 obtained by Appellant
was granted by UPRERA not under the order dated 18.06.2021 on
force majeure grounds but on the application made by the Appellant

for extension of registration under Section 6 of the Act.

As directed by the Appellant vide the demand letter dated 29.04.2022
the respondent duly paid the whole amount within the prescribed time
period. The Respondent had always throughout the various stages of
the payment duly abided with the payment timelines and had never

made a single payment late to the Appellant.
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The Respondent has been throughout a promising allottee of the
Appellant. Throughout the entire appeal, the Appellant has nowhere
raised any dispute regarding the payments made by the Respondent to
the Appellant which further substantiates the fact of timely payments
made by the Respondent.

The Respondent had been duly paying the whole demanded amount by
17.05.2022 as required, waited for months in hope of the possession to
be offered by the Appellant which never happened. Moreover, the
extended completion period of the project as informed by the Appellant
to the Respondent had already ended on 14.06.2022. However, the
second extension of one year sought by the Appellant was never
informed to the Respondent. Further, the Respondent in the month of
June 2022 went to the Appellant’s office to ask regarding the issuance
of OC as well as to inquire as to when possession of the unit would be
offered. The Respondent also informed them that since he has been
making timely payments throughout all stages of the payment plan, he
is entitled to receive the TPR to which the Respondent was blatantly
denied and was told that he does not deserve any TPR. With regards to
the information about the obtaining of OC and the date of offer of
possession the office of the Appellant did not respond positively.

The sole intention of the Appellant was to frame and deceive the
Respondent in order to extract a heavy amount from the Respondent
on the pretext of applying for OC thereby misleading the Respondent
under the false impression created by the Appellant. The Appellant has
made wrongful gain out of such fraudulent act which has resulted in
the suffering of the Respondent and also hurting his hopes of acquiring
possession of his allotted unit in near future which is still not fulfilled

till date.

5.14 The Respondent along with his family is still residing at rent wherein

he is constantly paying monthly rent @ Rs. 25,000 p.m. The
Respondent in the hope of obtaining timely possession of the allotted
unit had invested a huge sum of not only his earning but also his
father’s retirement funds in the Appellant’s project and thereafter to

his utter dismay not only his but his whole family’s hopes and
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expectations were completely shattered and worn-out by the Appellant.
Most importantly, the Respondent’s father had a longing desire to
move to his own apartment and enjoy that property post his retirement

from the services but that too all went in vain.

In view of the abovementioned facts and circumstances, the
Respondent feeling aggrieved and betrayed by the conduct of the
Appellant was left with no other option but to file a complaint before
the UPRERA which was filed before the Ld. Adjudicating Officer on
19.11.2022. The Ld. Adjudicating Officer after hearing both the parties
at length and perusing the documents on record passed the impugned
order dated 19.01.2023 thereby partially allowing the complaint by
granting reliefs vis-a-vis prayer nos. 1, 2 and 5. However prayer no. 3
and 4 were not allowed as it was outside the jurisdiction of the Ld.
Adjudicating Officer. Moreover, the compensation for harassment
caused was also not allowed on the ground that the 2016 Act nowhere

provides for such a relief.

After the Respondent made the aforesaid complaint, the Appellant
blocked the access of the Respondent from their application software
named Godrej Properties Ltd., an application which provided all the
relevant information about the project and its current status as well as
the payment status between the allottee and the promoter. When asked
about it by the Respondent, he was told by the office of the Appellant
that the Respondent has been blocked due to the legal proceedings
being pursued by him against the Appellant. Such an act of the
Appellant simply adds up to the harassment already caused to the

Respondent since past more than one year.

In light of the submissions made in the preceding paragraphs of this
reply it is quite evident that the Appellant has approached this Hon’ble
Tribunal, not with clean hands and is accused of deliberately
concealing of substantial facts in order to extract illegal benefits from
the Respondent. Since such illegal designs of the Appellant out rightly
constitute an abuse of the process of law therefore the instant appeal is
liable to be dismissed out rightly for being totally misconceived on the

facts as well as on the law.
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Respondent did not claim delayed interest in the complaint which is
alleged to have been wrongly granted by the Ld. Adjudicating Officer.
The Respondent had claimed for delayed compensation which has
been rightly granted by Ld. Adjudicating Officer exercising its power
under section 71 r/w section 72. Moreover, in view of the judgement
of the Hon’ble Supreme Court in M/s Newtech Promoters and
Developers vs. The State of Uttar Pradesh, Civil Appeal no. 6750 of
2021, relied upon by the Appellant, nowhere compensation has been
expressly denied to an allottee who does not seek to withdraw from the
project. However, the Act provides that such an allottee is entitled to
interest for every month of delay till the handing over of the possession

of the concerned unit.

Apart from claiming compensation for delay in the complaint, the
Respondent had also prayed for compensation for rental loss suffered
by him due to delay in obtaining possession of the allotted unit because
of which neither was he able to rent out the allotted unit nor was he
able to himself reside in it and further due to which he is still constantly
paying the rent to his landlady @ Rs.25,000/- p.m. which undoubtedly
has caused him heavy loss for which the Ld. Adjudicating Officer has
rightly granted compensation to the Respondent taking into

consideration section 72(d) of the Act.

5.20 It 1s denied that an allottee, who chooses not to withdraw from the

5.21

project, cannot seek for additional compensation for the said breach be
it in the form of damages qua rent, interest, costs, etc. as the same
would be over and above what is contemplated and prescribed under
section 18 of Act. Nothing as aforesaid has been explicitly provided
anywhere throughout the Act or by any of the judgements of the Apex
Court or any of the High Courts.

The compensation granted by Ld. Adjudicating Officer with respect to
the rental loss cannot be termed as awarding additional compensation
for the same breach i.e. delay in possession. The loss which accrues to
an allottee is because of the fact that the rent is being paid by him

persistently every month and also with respect to the fact that he could
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have rented out his allotted unit and could have obtained a rental

income per month had he been offered possession at the right time.

The Adjudicating Officer after perusing the relevant entries regarding
rent payments from 01.01.2020 to 31.12.2022 of the bank statements
produced by the Respondent and also after considering the super area
of the allotted unit which is 123.70 sq. mt., finally adjudged the
quantum of compensation @ Rs. 15,000 p.m. to be payable to the
Respondent from the date of the passing of the impugned order till the
date of the offering of possession of the allotted unit. There was no
requirement for executing a rent deed in view of the amicable

understanding between him and his landlady for the past several years.

It was not feasible to produce the entire bank statements of all past
years comprising of several transactions which would have actually
constituted a very heavy document wherein chalking out the relevant
entries would have been a cumbersome process. Therefore, the
Respondent in order to avoid such a problem rather preferred to
produce only the relevant entries showing the rental payments made

by the Respondent to his landlady.

The Appellant is trying to trick this Hon’ble Tribunal by misconstruing
the observation and holding of the Ld. Adjudicating Officer with
respect to the event of Covid 19 pandemic. That on a bare perusal of
the order it is very evident that the Ld. Adjudicating Officer has
nowhere held that the pandemic of Covid-19 does not qualify as a force
majeure event instead it was held that the circumstances of the instant
case do not qualify for an event of force majeure. The Adjudicating
Officer has very much appreciated the extension of six months granted
during the first wave of the pandemic. However, the Appellant herein
has attempted to mislead this Hon’ble Tribunal by deceitfully
mentioning along with the orders passed during first wave of Covid-
19, the UPRERA order dated 18.08.2021, under which the Appellant’s

project is categorically not covered.

The Respondent was informed by the Appellant only of the first
extension of six months granted by UPRERA due to outbreak of Covid

19. However, the second extension of one year sought by the Appellant
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was not informed to the Respondent and was deliberately concealed by
the Appellant so as to fulfill its ulterior motives of illegally extracting

benefits from the Respondent.

The Appellant has concealed the fact that the aforesaid order dated
18.08.2021 was applicable to only those projects whose original or
extended date of registration was not beyond 31.12.2021 and since the
appellant’s project’s registration was extended till 14.06.2022
therefore it was excluded from the aforesaid order. As per the
aforesaid UPRERA order dated 18.08.2021, the authority could have
granted an extension of only a maximum period of 15 months in the
NCR region which included six months’ extension already granted on
the grounds of adverse impact of the first wave of the Covid 19
pandemic which straightaway simply means that a further extension of
only nine months could have been granted whereas in actual the second
extension sought by the Appellant was for twelve months. The
aforesaid fact hereby confirms that the second extension sought by the
Appellant was absolutely not covered under the UPRERA order dated
18.08.2021.

The Appellant has deliberately made a false and a misleading statement
that after duly completing the construction of the unit, it had applied
for grant of OC on 28.04.2022 whereas in reality the Appellant itself
had admitted before the Ld. Adjudicating Officer that its project is still
under development which has been recorded in the impugned order.
Moreover, whether the Appellant had actually applied for an OC or not
is still a question of fact. The receipt issued by the concerned local
authority GNIDA which the Appellant claims to be an
acknowledgement for the application of the OC is found to be an
ambiguous document. With regards to the copy of the photographs
being produced by the Appellant on record before this Hon’ble
Tribunal, it is submitted that such photographs (Annexure A12 of the
instant appeal) have been clicked in the month of January 2023 which
is not clear enough to actually observe and understand the stage of
completion of the units. Moreover, the Appellant has failed to produce
any photographs of the previous year 2022 and more specifically
around the month of May and June 2022 in light of the admission made
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by the Appellant before this Hon’ble Tribunal that the construction

work was completed and after that the Appellant had applied for the
OC on 28.04.2022.

It is denied that no delay is attributable to the Appellant due to force
majeure events. The Respondent was not informed by the Appellant of
the second extension granted vide order dated 02.07.2022 and the
Appellant had deliberately concealed this fact in order to extract illegal
benefits from the Respondent. Therefore, there is straightaway a delay
accruing from 14.06.2022 which needs to be noted and considered in
light of the extension sought by the Appellant under section 6 of the

act for a period of one year.

5.29 That it becomes relevant to mention that clause 7.1 of the agreement

5.30

to sublease clearly states that the developer understands that timely
delivery of possession of the unit to the buyer forms the essence of the
agreement. In view of the aforesaid the Respondent was aware only of
the first extension of six months granted which the Appellant itself had
informed the Respondent. Therefore, the Respondent was under the
impression that the project’s extended completion period stood till
14.06.2022. The Respondent was unaware of the second extension of
one year granted till 13.06.2023. Moreover, the Appellant had also
made an impression to the Respondent that the OC is applied in
pursuance of which the demand was being made which further
affirmed the Respondent that the construction/development work of
the unit is completed. Therefore, in view of the aforesaid submissions,

the Respondent is entitled to delay compensation accruing after

14.06.2022.

It is reiterated that the Ld. Adjudicating Officer after hearing the parties
at length and further making a thorough perusal of the documents on
record produced by both the parties has rendered a detailed order vide
judgement dated 19.01.2023. The Respondent denies the Appellant’s
allegation that the Ld. Adjudicating Officer has not appreciated the
orders and judgements relied upon by the Appellant with regards to the
pandemic of COVID-19. It is reiterated that the Ld. ADJ Officer has

nowhere expressly denied Covid 19 as not being a force majeure. The
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Ld. Adjudicating Officer has very much appreciated the extension of
six months granted due to the outbreak of the pandemic. The Ld.
Adjudicating Officer vide order dated 19.01.2023 has rendered a
detailed judgement which cannot be termed as non-reasoned. The
documents produced in support of the averments made by the
Appellant with regard to the ban imposed upon the construction by the
government, the Respondent craves leave to refer to the documents
relied upon for which the Appellant ought to be put to strict proof. The

Respondent is entitled to delay compensation.

5.31 A conjoint reading of section 31 r/w the definition clause of “person”
as provided under “section 2(zg)” of the Act clarifies that it is not
necessary that the other co-allottee/allottees have to necessarily join as
a party in the litigation proceedings. Therefore, in view of the aforesaid
legal provisions of the Act, the objection of non-joinder of parties
raised by the Appellant against the Respondent is completely devoid
of merits. The Appellant is not entitled for the reliefs prayed for in the

instant appeal.
The appellant has not filed any reply to the objections of the respondent.

In Appeal No. 31/2023, (U.P. Avas Evam Vikas Parishad Vs. Amba Datt Pant
& Kamla Pant), Sri Akhand Pratap Singh along Sri Anurag Singh, learned
counsels for the appellant submitted that order of the Adjudicating Officer is
without jurisdiction since when an allottee chooses to continue with the
project despite the delay in completion of the project, he/she is only entitled
for interest for every month’s delay till handing over the possession at such a
rate as may be prescribed. The competent authority for the same being
Regulatory Authority since calculation of the interest for the period of delay
is a mechanical exercise and no adjudication is required by a judicial person.
Sri Altaf Mansoor, learned counsel for the respondent in support of the order
of the Adjudicating Officer in appeal No. 267/2023 vehemently placed
reliance on the judgement of this Tribunal reported in 2022 SCC online UP
RERA 7 in Appeal No. 158/2021 (U.P. Avas Evam Vikas Parishad Vs.
Sikha Bhatnagar) along with other connected appeals and judgement of
Hon’ble High Court reported in SCC Online All 2489 in Rera Appeal No.
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67 0f 2023 (U.P. Avas Evam Vikas Parishad Vs. Dhruv Kumar Chatruvedi)

along with other connected appeals.

In appeal No. 407/2020 (Lucknow Development Authority Vs. Ranjna
Srivastava & Prabhat Kumar), Sri Abhishek Khare, learned counsel for
Lucknow Development Authority in sum and substances supported the
submissions of learned counsel for the appellant in Appeal No. 31/2023 (U.P.
Avas Evam Vikas Parishad Vs. Amba Datt Pant & Kamla Pant).

In Appeal No. 407/2020 (Lucknow Development Authority Vs. Ranjna
Srivastava & Prabhat Kumar) Sri Prabhat Kumar, the respondent/co-
allottee in support of his submissions, also placed reliance on the judgement
SCC Online All 2489 in Rera Appeal No. 67 of 2023 (U.P. Avas Evam Vikas

Parishad Vs. Dhruv Kumar Chatruvedi) along with other connected appeals.

Learned counsels for the appellant further submitted that the judgement of
Uttar Pradesh Real Estate Appellate Tribunal reported in 2022 SCC online
UP RERA 7 in Appeal No. 158/2021 (U.P. Avas Evam Vikas Parishad V.
Sikha Bhatnagar) along with other connected appeals and judgement of
Hon’ble High Court reported in SCC Online All 2489 in Rera Appeal No.
67 of 2023 (U.P. Avas Evam Vikas Parishad Vs. Dhruv Kumar Chatruvedi)
along with other connected appeals, relied by the respondent in support of the

order of the Adjudicating Officer are not applicable in the instant case.

Sri Anurag Singh, learned counsel for the U.P. Avas Evam Vikas Parishad
placed before us a chart highlighting the distinguishing factors of the
judgement of Hon’ble High Court reported in SCC Online All 2489 in Rera
Appeal No. 67 of 2023 (U.P. Avas Evam Vikas Parishad Vs. Dhruv Kumar
Chatruvedi) along with other connected appeals, relied by the respondent and
subsequent judgement of this Tribunal passed in Appeal No 70/2020 (Greater
Noida Industrial Development Authority Vs. Ranjan Mishra). We deem it
proper to reproduce the chart, submitted by the learned counsel for U.P. Avas

Evam Vikas Parishad in support of his submissions as under:-

Para | OBSERVATION OF THE HON'BLE DISTINGUISHING FACTORS
no HIGH COURT

33 The learned Counsel for the appellant That in para 33 the court has itself held that

has during the course of his argument the issue raised in by the Tribunal Appeal No.
emphatically stressed on a recent order 70 of 2023 (GNIDA Vs. Ranjan Mishra) and two
of the learned RERA Appellate Tribunal other connected matters are _at _stark
passed in Appeal No. 70 of 2023 (GNIDA differences. from the present cases

Vs. Ranjan Mishra) and two other
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connected matters to argue that the
RERA Tribunal has itself vide the said
judgement dated 20.04.2023 has held
that the Adjudicating Officer does not
have the jurisdiction to grant interest in
the form of compensation under section
18(1) of the RERA Act and that
according to the learned Counsel, the
Appellate Tribunal has itself recorded in
the said order that the competence and
jurisdiction of the Adjudicating Officer
was being examined by the Appellate
Tribunal for the first time in the said
case. While the order of an Appellate
Tribunal is not binding on this Court,
which has been designated as a Court of
Second Appeal under the scheme of
RERA Act and even the judicial
proprietary does not permit this Court
to consider the said order for
adjudication of these appeals, however,
as is being discussed hereinafter, the
issue raised and decided in both the
cases are at stark differences.

That it is to be noted that the Hon’ble High Court
further in Para 39 had narrated that issues
challenged before itself.

Moreover there is another aspect of the
matter. This Court dehors the aforesaid
belated challenge to the jurisdiction by
the appellant would had entertained
the said challenge even at this stage,
however, a plain reading of the facts of
the present case leads one to the
conclusion that both the matters are
distinguishable on facts.

The question of jurisdiction of Adjudicating
Officer has not been tested by the Hon’ble
High Court which is clerly reflective from
the fact that the Hon’ble High Court has
held that facts of the case before the
Hon’ble High Court and facts of Ranjan
Mishra are distinguishable clearly.

Apparently, it is _available from the
impugned order of the Adjudicating
Officer that the allottee had filed a
complaint seeking compensation for
various reasons, including (i) relating
to delay in possession, (ii) there being
no _windows in the flat and (iii) non-
providing of parking area etc., wherein
the RERA Authority vide an order dated
19.10.2019 marked the said case for
adjudication to the said Adjudicating
Officer because Section 18 of the Act
related to grant of interest as well as
compensation. The learned
Adjudicating Officer after hearing the
parties and recording the findings came
to a conclusion that there had been a
delay in providing possession to the
allottee during the period from
31.08.2015 to 18.08.2017 and as such
for that period granted compensation
to be calculated as an interest at the
rate of SBI Home loan rate MCLR+ 1%
calculated annually. The Adjudicating
Officer held that interest amount would
be the compensation granted.

That in this Para the Hon’ble High Court had
itself on the basis of the impugned order of
the adjudicating officer narrated the issues
and challenges before itself .It contented
that the complaint filed seeking
compensation had multiple factors including
(i) relating to delay in possession, (ii) there
being no windows in the flat and (iii) non-
providing of parking area etc.,

That it is to be noted that section 18 has a
very wide scope and ambit —

18.Return of amount and compensation.— (1)
If the promoter fails to complete or is unable to

give possession of an _apartment, plot or
building,—
(a) in accordance with the terms of the

agreement for sale or as the case may be, duly
completed by the date specified therein; or

(b) due to discontinuance of his business as a
developer  on account of suspension or
revocation of the registration under this Act or
for any other reason. he shall be liable on
demand to the allottees, in case the Allottee
wishes to withdraw from the project, without
prejudice to any other remedy available,
to return the amount received by  him in
respect of that apartment, plot, building, as the
case may be, with interest at such rate as may be

prescribed in this behalf
including compensation in  the manner as
provided under this Act:

Provided that where an allottee does not intend
to withdraw from the project, he shall be paid,
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by the promoter, interest for every
month of delay, till the handing over of the
possession, at such rate as may be prescribed.
(2) The promoter shall compensate the allottees
in case of any loss caused to him due to defective
title of the land, on which the project is being
developed or has been developed, in the manner
as provided under this Act, and the claim
for compensation under this sub-section shall not
be barred by limitation provided under any law
for the time being in force.

(3) If the promoter fails to discharge any other
obligations imposed on him under this Act or the
rules or regulations made there under or in
accordance with the terms and conditions of the
agreement for sale, he shall be liable to pay
such compensation to the allottees, in the
manner as provided under this Act.

That on careful perusal we find that in
section 18 of the Act, compensation can be
sought by an Allottee who wishes to remain
in the project and who wishes to exit from
the project however in the manner as
contemplated under the provisions of Act of
2016 only. Such compensation can be sought
only in terms of Section 12, Section 14 and
sub-section 2 and 3 of section 18.

Section 12 provides for grant of
compensation for the loss suffered on
account of incorrect, false statement and
information contained in a notice,
advertisement or prospectus or on the basis
of any model apartment, plot or building.
Section 14 provides for grant of
compensation in case of any structural
defect or any other defect in workmanship,
quality or provision of services or any other
obligations of the promoter as per the
agreement for sale relating to such
development provided that such defect is
brought to the notice of the promoter within
a period of five years by the allottee from the
date of handing over possession and in case
of failure of the promoter to rectify such
defects within 30 days from the date of
receiving information about such defect.
Sub-section 2 entitles an allottee to claim
compensation on the ground of defective
title of land on which the project has been
developed if any loss has been caused to
him.

Sub-section 3 of section 18 entitles an
allottee to claim compensation in case the
promoter fails to discharge ‘any other’
obligations imposed on him under this Act or
the rules or regulations made there under or
in accordance with the terms and conditions
of the agreement for sale.

In order to avoid any discrimination between
the allottee’s who wishes to withdraw from
the project and who wishes to remain in the
project, the legislature has provided for
grant of interest at the common rate of
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interest for delay in handing over of
possession. The grant of such interest has
direct nexus with the delay caused in
handing over of possession of the
apartment.

The words ‘compensation in the manner
provided under the Act’ contemplates grant
of compensation as per the procedure
prescribed in sub-section 2 and 3 of Section
71 and Section 72 of the Act.

The grounds of compensation are clearly
spelt out in section 12, Section 14, sub-
section 2 and sub-section 3 of Section 18.
Non-mentioning of word ‘compensation’ in
the proviso appended to sub-section 1 of
Section 18 and specific mentioning of words
‘any other obligations’ in sub-section 3 of
section 18 clearly spells out the intention of
legislature which was not to grant interest as
well as compensation on the ground of delay
in handing over of possession to an allottee
who didn’t wishes to withdraw from the
project. The allottee who did not wish to
withdraw from project is being compensated
in the form of appreciation of price of an
apartment looking from the economic point
of view. Moreover the allottee exercising
right to remain in the project is aware about
the status of the project and the statutory
benefits, if any, which shall accrue to him.
The word ‘interest’ as is appearing in Section
sub-section (3) of Section 71 and Section 72
is not such interest as prescribed in the Rules
framed by the Government of Uttar Pradesh
under Section 84 of the Act. Interest under
Section 71 and 72 is variable rate of interest.
The words ‘at such rate as may be
prescribed’ is not affixed with the word
‘interest’ under Section 71 and 72 of the Act
whereas the words ‘at such rate as may be
prescribed’ is suffixed with the word
‘interest’ under sub-section (1) and its
proviso to Section 18. Thus, the words ‘at
such rate as may be prescribed’ clearly
distinguishes the rate of interest payable
under Section 18 and Section 71 and 72.
The grant of interest in the form of
compensation cannot be same in all cases
irrespective of the type of loss or injury
suffered by an allottee and therefore the
words ‘at such rate as may be prescribed’ is
not affixed with the word interest under
Section 71 and 72 of the Act.

Keeping in view of the above, the grant of
compensation or interest under Section 71
and 72 of the Act requires adjudication
whereas grant of interest for delay in
handing over of possession under Section
18(1) of the Act requires no adjudication as
the rate of interest is prescribed. The power
of adjudicating officer is to adjudge on the
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fact and circumstances of each case whereas
the power of the Regulatory Authority is to
enforce the obligation casted upon the
promoters by the Act, Rules and Regulations.
Thus, if an allottee files a complaint before
the Regulatory Authority only a fixed rate of
interest as prescribed by the Government of
U.P. has to be awarded however rate of
interest under Section 71 and 72 in a
complaint before adjudicating officer can
vary depending upon the facts of the case.
That the word “Any Other” signifies “beside
these, or apart from these” meaning
thereby that apart from the delay in
possession, any other breach of Agreement
to sell or breach of the obligations imposed
on him by the Act or rules hereunder shall
also be liable to compensate the Alottee.
That If we critically analyse the section we
will find that the word compensation has
been used in _every subsection covering
almost all the scenario except the word
compensation _has not been used in_the
case where Alottee decides to stay in the
project even due to delay in handing over of
the possession he shall be paid, by the
promoter, interest for every
month of delay, till the handing over of the
possession, at such rate as may be
prescribed. Thus the intention of the
legislature was to provide Compensation
only to those Allottees who exit the project
and also regarding defective title and
breach of ATS and obligation imposed on by
the Act and Rules ,but and not to those who
tends to stay in the project on the ground of
delay in_handing over of possession, for
them beside the other provision of
compensation in term of defective title and
breach of ATS and obligation imposed on by
the Act and Rules is applicable ,but in case
of delay in handing over of possession ,the
Alottee is entitled for only INTEREST at a
prescribed rate and not “compensation” as
the Suffix “including compensation” has not
been provided by the Act in proviso to sub-
section 1 of section 18.

Thus, from the above we find that the
allottee who wishes to withdraw from the
project can only seek compensation in
18(1)(2)(3) along with return of his
investment.

But the proviso to section 18 carves out
exception clause that where Allottee
decides to stay in the project even due to
delay in handing over of the possession he
shall be paid, by the promoter, interest for
every month of delay, till the handing
over of the possession, at such rate as may
be prescribed Thus the intention of the
legislature was clear in providing the
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no HIGH COURT
compensation of delay to only those who
exit the project and not to those who tends
to stay in the project

41 In_any case, the point being raised by That the Hon’ble High Court in its judgement

the learned Counsel for the appellant in
challenging the jurisdiction of the
Adjudicating Authority vis-a-vis _the
RERA Authority for grant of interest for
an _allottee who wishes to remain
invested with the project and eventually
takes the possession, is not under
challenge, as proviso to Section 18(1)
clearly mandates that where an
allottee does not intend to withdraw
from the project, he shall be paid by the
promoter, interest for every month of
delay, till the handing over of the
possession, at such rate as may be
prescribed. Therefore, by raising the
point of jurisdiction, the learned Counsel
has waived to certain extent the grant
of interest, as the resurrected challenge
is as to who can grant interest,
whether the Authority or the
Adjudicating Officer. This Court finds
that the aforesaid challenge has been
already answered by the Apex Court
at paragraph 86 of the judgement
reported as M/s Newtech
Promoters and Developers Pvt. Ltd.
Vs. State of U.P (Civil Appeal No.
6745-6749 of 2021) decided on
11.11.2021, which inter-alia states;
“86. From the scheme of the Act of
which a detailed reference has been
made and taking note of power of
adjudication delineated with the
regulatory authority and
adjudicating officer, what finally
culls out js that although the Act
indicates the distinct expressions
like ‘refund’, ‘interest’, ‘penalty’ and
‘compensation’, a conjoint reading
of Sections 18 and 19 clearly
manifests thatwhen it comes to
refund of the amount, and interest
on the refund amount, or directing
payment of interest for delayed
delivery of possession, or penalty
and interest thereon, it is the
regulatory authority which has the
power to examine and determine
the outcome of a complaint. At the
same time, when it comes to a
question of seeking the relief of
adjudging ~ compensation and
interest thereon under Sections 12,
14, 18 and 19, the adjudicating
officer exclusively has the power to
determine, keeping in view the
collective reading of Section 71 read
with Section 72 of the Act. If the
adjudication under Sections 12, 14,

had itself clearly mentioned that -

1. the proviso of section 18(1) carving out
exception of an Allottee who wishes to
remain invested with the project and
eventually takes the possession, is not
under challenge,

2. asproviso to Section 18(1) clearly mandates
that where an allottee does not intend to
withdraw from the project, he shall be paid
by the promoter, interest for every month of
delay, till the handing over of the
possession, at such rate as may be
prescribed. Therefore, by raising the point
of jurisdiction, the learned Counsel has
waived to certain extent the grant of
interest,

3. as the resurrected challenge is as to who
can grant interest, whether the Authority or
the Adjudicating Officer. This Court finds
that the aforesaid challenge has been
already answered by the Apex Court at
paragraph 86 of the judgement
reported as M/s Newtech Promoters
From the scheme of the Act of which a
detailed reference has been made and
taking note of power of adjudication
delineated  with  the regulatory
authority and adjudicating officer,
what finally culls out is that although
the Act _indicates the distinct
expressions _like ‘refund’, ‘interest’,
‘penalty’ _and _ ‘compensation’, a
conjoint reading of Sections 18 and 19
clearly manifests that when it comes
to refund of the amount, and interest
on the refund amount, or directing
payment of interest for delayed
delivery of possession, or penalty and
interest thereon, it is the requlatory
authority which has the power to
examine and determine the outcome

of a complaint.

That this is the reason why the Hon’ble
High Court in para 33 the court has itself
held that the issue raised in by the
Tribunal Appeal No. 70 of 2023 (GNIDA
Vs. Ranjan Mishra) and two other
connected matters are at stark
differences.

That it is to be noted that the point of
distinguishing Ranjan misra judgement
from the Hon’ble High Court Judgement
that both the Hon’ble High Court and the
tribunal had relied on para 86 of the
judgement of the Apex Court that the
regulatory authority is only empowered
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Para

OBSERVATION OF THE HON’BLE

no

HIGH COURT

DISTINGUISHING FACTORS

18 and 19 other than compensation
as envisaged, if extended to the
adjudicating officer as prayed that,
in our view, may intend to expand
the ambit and scope of the powers
and functions of the adjudicating
officer under Section 71 and that
would be against the mandate of
the Act 2016.”

to grant interest of every month of delay
to the Allottees who remain invested in
the project and not the adjudication
officer as the proviso of section 18(1)
.Thus for the interpretation of the
proviso both the Hon’ble High Court and
the Tribunal relied on Para 86 of the
newtech judgement on the point that
who can grant interest to those Alottee
who stayed invested in the project and
the Hon’ble High Court further stated
that proviso was not under challenged
before them

Thus in the other words the ratio of the
Hon’ble High Court judgement and that
of the judgement delivered by Appleat
Tribunal in Ranjan misra but can be
safely and clearly distinguished from
each other.

That Lastly the Hon’ble High Court has

held that the “as proviso to Section 18(1)
clearly mandates” in para 41 of its judgement
this notion of the Hon’ble High Court is in
consonance with the opinion of the Apex court
rendered in para 85 of the judgement delivered
in Newtech promoters case where it has held
that_“The provisions of which a detailed reference has
been made, if we go with the literal rule of
interpretation that when the words of the statute are
clear, plain and unambiguous, the Courts are bound to
give effect to that meaning regardless of its
consequence. It leaves no manner of doubt and it is
always advisable to interpret the legislative wisdom in
the literary sense as being intended by the legislature
and the Courts are not supposed to embark upon an
inquiry and find out a solution in substituting the
legislative wisdom which is always to be avoided.”
The Hon’ble High Court itself relying upon the
judgement of Hon’ble Apex Court in the case of
Newtech has held that the challenge made to the
jurisdiction has already been answered by the
Supreme Court. Thus, by necessary implication, the
Hon’ble High Court itself did not controverted the plea
of jurisdiction tested in the case of Ranjan Misra by this
Tribunal.

It is no gain saying that both RERA
Authority and Adjudicating Authority
operates _in _different hemisphere,
inasmuch as RERA Authority is
empowered to grant interest whereas
Adjudicating Authority is empowered to
adjudge compensation and interest and
thus the jurisdiction of grant of Interest
in the form of compensation by the
Adjudicating Authority for and in place
of the RERA Authority cannot be faulted
with.

That the notion of the Hon’ble High Court
stating that “It is no gain saying that both RERA
Authority and Adjudicating Authority operates
in different hemisphere” in contravention to the
Apex Court Judgement al delivered in Newtech
Case. That the Apex Court has held that “and
mechanism provided under the Act “The
legislature in its wisdom has made a specific provision
delineating power to be exercised by the regulatory
authority/adjudicating _officer. “Refund of the
amount” and “compensation” are two distinct
components which the Allottee or the person
aggrieved is entitled to claim if the promoter has not
been able to hand over possession with a nature of
enquiry”

That the notion as expressed in the rest
of the para the Hon’ble High Court had

drawn its reference to the section
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Para | OBSERVATION OF THE HON'BLE DISTINGUISHING FACTORS

no HIGH COURT
18(1)(2)(3) where there is undisputedly
the power to grant compensation vests
with the adjudication office and
substitution the factors of section 72 the
adjudicating  officer  can award
compensation and interest as the case
may be excepting the proviso cupped to
section 18(1).

44 According to this Court, the That the Hon’ble High Court further held
challenge to the competence and that the adjudicating officer had awarded
jurisdiction of the Adjudicating compensation in form interest and not
officer in the present set of facts interest simpliciter” this notion of the
is wholly misplaced as the Hon’ble High Court further distinguishes this
Adjudicating Officer has awarded judgement from the Judgement delivered by
compensation in _the form of Appleat Tribunal as the proviso of section
interest and not interest simpliciter 18(1) simply talks of payment of interest at
as is being construed by the a prescribed rate for the delay counted in
appellant, which according to him is months .Thus the word interest simpliciter
the prerogative of the RERA signifies the interest simplicter to be paid
Authority. This Court also finds that under proviso of section 18(1) for which
the Apex Court in the aforesaid M/s no adjudication process is required,
Newtech Promoters and Developers WHEREAS in section 18(1)(2)(3) for
Pvt. Ltd. (supra) has nowhere adjudging compensation a proper judicial
discussed the form of compensation process as covered in rules framed is required
to be awarded to the allottee. and also the intrest as referred in section 72
Therefore, in the present case, in is different from the proviso of section
case the Adjudicating Officer has 18(1).Thus on comparing interest as given by
awarded compensation in the form the adjudicating officer and the interest at a
of Interest, nothing illegal or prescribed rate as given by the authority
infirmity could be found in the under the provision is quit different to each
competence or Jurisdiction of the other.
Adjudicating  Officer. The said By necessary implication it can easily be
finding also is being given keeping in concluded that, the Hon’ble High Court itself
view the beneficial legislation for has held that question of jurisdiction of
which RERA Act was enacted by the Adjudicating Officer to grant compensation
legislation for safeguarding the to allottee who did not wish to withdraw
interest of Home Buyers by ensuring from the project was not an issue.
fair practice, providing timely
information and resolving disputes
between an allottee and the
Developers.

45 Once there was no substantial question of

law found in the batch of petition before
Hon’ble High Court, it can safely be
concluded that the Hon’ble High Court has
not gone into the question decided by this
Tribunal in the case of Ranjan Misra and the
view taken in Ranjan Misra therefore
deserves to be followed.

The learned counsel for the appellant challenged the impugned order of the

Adjudicating Officer primarily on the ground of his jurisdiction to grant
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interest as compensation for delay in possession. Taking into consideration

the submissions of learned counsel for the parties as well as challenge to the

impugned order, we frame the following questions:-

(1)

2)

Whether under the scheme of Act 2016 and Rules 2016 (a) any
mechanism has been provided for determination of the interest for or
compensation for delay in handing over possession of the
apartment/plot to the allottee (b) and/or refund with interest including
compensation, if allottee does not want to continue/wish to withdraw
from the project (c) compensation for violation of the provisions of Act
& Rules, 2016 and Regulations framed thereunder as well as terms
and conditions of the agreement?

Whether grant of relief of rent @ Rs 15000/- per month is in

consonance with the provisions of the Act, Rules of 2016.

Issue No. (1) is, whether under the scheme of Act 2016 and Rules 2016 (a)

any mechanism has been provided for determination of the interest for or

compensation for delay in handing over possession of the apartment/plot to

the allottee (b) and/or refund with interest including compensation, if allottee

does not want to continue/wish to withdraw from the project (c) compensation

for violation of the provisions of Act & Rules, 2016 and Regulations framed

thereunder as well as terms and conditions of the agreement.

14.1

It is the settled position of law that any Authority/Tribunal or Court
created under a statute derive their powers from the Express provisions
of the Act/Statute. This issue has been exhaustively examined by the
Constitution Bench of Hon'ble Supreme Court in A. R. Antulay Vs.
R. S. Nayak (1988) 2SCC 602, wherein the Hon'ble Supreme Court
opined that the power to create and enlarge jurisdiction is legislative in
nature and it is the settled position in law that the jurisdiction of court
comes solely from the law of the land and cannot be exercised
otherwise. Further, the jurisdiction can be exercised only when
provided for either in the Constitution or in the laws made by the
Legislature. The jurisdiction is thus the authority or power of the court
to deal with a matter and make an order carrying binding force in the
facts and the court cannot confer jurisdiction on itself, which is not

provided in law.
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14.2 The Hon'ble Supreme Court while examining the meaning of the

14.3

14.4

14.5

“Express proviso” in the case of R. S. Nayak Vs. A. R. Antulay AIR
1984 SC 684 pleased to observe that any provision expressly set out,
or in relation to the statues means provision expressly written. The

relevant para of the report is being reproduced as follows:-

...... If words of the Statute are clear and unambiguous, it is the
plainest duty of the Court to give effect to the natural meaning of the
words used in the provision. The question of construction arises only
in the event of an ambiguity or the plain meaning of the words used in

the Statute would be self-defeating."”

The Hon'ble Supreme Court again in Grasim Industries Ltd. Vs.
Collector of Custom, Bombay, (2002) 4SCC 297, pleased to

observe:-

“where the words are clear and there is no obscurity, and there is no
ambiguity and the intention of the legislature is clearly conveyed, there
is no scope for the Court to take upon itself the task of amending or

altering the statutory provisions”

While dealing with the issue of Jurisdiction and Powers of
Authority/Tribunal, Hon'ble Supreme Court in Rajive Hitender
Pathak and Ors. Vs Achyut Kashinath Karekar and Ors. (2011)
9SCC 541 vide para 34, pleased to hold that:-

“on a careful analysis of the provisions of the Act, it is abundantly
clear that the Tribunals are creatures of the statute and derive their
power from the express provisions of the statute. The District Forum
and the State Commission have not been given any powers to set aside
ex-parte orders and the powers of review and the powers which have

not been expressly given by the statute cannot be exercised.”

The Hon'ble Supreme Court while examining the issue of jurisdiction
and flow of jurisdiction in Smt. Shrishti Dhawan Vs. M/s Shaw
Brothers (1992) 1 SCC 534 pleased to observe as follows:-

“What, then, is an error in respect of jurisdictional fact? A

jurisdictional fact is one on existence or non-existence of which
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depends assumption or refusal to assume jurisdiction by a Court,
tribunal or an authority. In Black's Legal Dictionary it is explained as
a fact which must exist before a court can properly assume jurisdiction
of a particular case. Mistake of fact in relation to jurisdiction is an
error of jurisdictional fact. No statutory authority or tribunal can
assume jurisdiction in respect of subject matter which the statute does
not confer on it and if by deciding erroneously the fact on which
jurisdiction depends the court or tribunal exercises the jurisdiction
then the order is vitiated. Error of jurisdictional fact renders the order

ultra vires and bad.”

In light of the judgement of Hon’ble Supreme Court in Smt. Shrishti
Dhawan vs M/S. Shaw Brothers (1992) 1 SCC 534 it is a settled
Law that no statutory authority or tribunal can assume
jurisdiction in respect of subject matter which the statute does not
confer on it and if by deciding erroneously the fact on which
jurisdiction depends the court or tribunal exercises the

jurisdiction then the order is vitiated.

The Real Estate (Regulation & Development) Act, 2016 has been
enacted to establish the real estate regulatory authority for regulation and
promotion of the real estate sector and to ensure sale of plot, apartment
or building, as the case may be, or sale of real estate project, in an
efficient and transparent manner and to protect the interest of consumers
in the real estate sector and to establish an adjudicating mechanism for
speedy dispute redressal and also to establish the Appellate Tribunal to
hear appeals from the decisions, directions or orders of the real estate
regulatory authority and the adjudicating officer and for matters
connected therewith or incidental thereto. The Real Estate (Regulation
& Development) Act, 2016 delineates functions and duties of promoter
in chapter 3 and rights and duties of allottees in chapter 4. The Real
Estate Regulatory Authority has been assigned functions and has been

given powers as detailed out in chapter 5.

The Real Estate (Regulation & Development) Act, 2016 is not only
curative but also preventive. The powers, roles, domain and jurisdiction

of the authority as well as adjudicating officer have been clearly defined
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and demarcated by this legislation. The interpretation of the law has to

be done keeping in view the whole scheme, aim and object of the Act

and not in isolation. The legislation in its own wisdom has used the word

“authority” as well as “adjudicating officer” wherever it is required.

Furthermore, the legislation has clearly, intentionally and suitably used

the word penalty or interest in case of authority and compensation or

interest in case of adjudicating officer.

The purposes for filing complaints before authority or to the

adjudicating officer are different.

(@) The purpose of filing complaints before authority is to seek
compliance of obligations cast upon promoter, real estate agent
or allottee, getting directions issued by the authority for
compliance of provisions of the Act, the rules and regulations
thereunder, for initiating penal proceeding against the

defaulters.

(b) whereas purpose of initiating proceedings before the
adjudicating officer is to seek compensation in case of violations
of provisions of the Act, Rules, Regulations & terms and
conditions of the agreement. Hence depending on the purpose of
complaint it is filed either before the authority or before the

adjudicating officer.

14.10 The provisions of compensation are provided in sections 12, 14, 18 and

section 19. The domain of adjudicating officer is restricted to
adjudging of compensation only in the matters which are covered

under these sections.

14.11 The U.P. Real Estate (Regulation and Developments) Rules, 2016, lays

down the procedure for filing of complaint with the authority under
Rule 33 and Rule 34 lays down the procedure for filing the complaint
with the adjudicating officer.

14.12 The bare perusal of section 12, 14, 18 and section 19 one will get the

picture that some of the provisions of these sections provide for
compensation and in case of failure of the promoter to comply
specified obligations, such as section 12, 14(3), 18(1), 18(2), 18(3) and

section 19(4) then these matters come within the domain of exercising
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the power by the adjudicating officer but limited to adjudging

compensation.

14.13 Section 18(1) provides some specific obligations of the promoter
alongwith compensation. Similarly, Section 19(4) provides for certain
rights of the allottee and in case of violation of the right by the
promoter, the allottee shall be entitled to claim refund of amount paid
alongwith interest at the prescribed rates alongwith compensation. As
far as adjudging of compensation is concerned, it is squarely within the

power of the adjudicating officer.

14.14 The powers such as power to register projects, power to register real
estate agents, power to issue directions for compliance of obligations,
power to impose penalty in case of any violation or contravention of
the provisions of this Act or the rules or regulations made thereunder
against any promoter, allottee or real estate agent as the case may be is

with the authority.

As far as compliance of obligations by the promoter or real estate agent
or allottee is concerned it is the function of the authority and not of the
adjudicating officer. In case the obligation by the promoter, real estate
agent or allottee is not complied with by any of them, it is violation of
the provision of the Act providing that particular obligation and a
complaint may be filed under section 31 by any aggrieved person
seeking order under section 37 from the authority to ensure compliance
of obligation by the defaulter, being the function of the authority under
section 34(f).

Section 34(f) provides specific functions of the authority as under:-
34. Functions of Authority.

“The function of the authority shall include

(f) to ensure compliance of the obligations cast upon the Promoters,
the allottees and the real estate agents under this Act and the rules and

regulations made thereunder
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........

The obligation cast upon the promoters, the allottee and the real estate
agents has been given in various provision of the Act, the rules and
regulations. It is the function of the authority to ensure compliance of
the obligations including the obligations of the promoter mentioned in

sections 12, 14, 18 and section 19.

14.15 In case of non-compliance of obligations by the promoteras given in
section 14(1) and 14(2) if the allottee has suffered some loss or injury
and intends to file compensation application he may do so and file such
application for compensation with the adjudicating officer who is the
sole authority under the Act to adjudge compensation. Although
sections 14(1) and 14(2) do not provide for any kind of compensation
specifically, but once the provisions are read with Section 18(3) it may
initiate compensation proceedings. The power under section 18(3) to

decide compensation is provided as under:
18. Return of amount and compensation.—

“(3) If the promoter fails to discharge any other obligations
imposed on him under this Act or the rules or regulations made
thereunder or in accordance with the terms and conditions of
the agreement for sale, he shall be liable to pay such
compensation to the allottees, in the manner as provided under

this Act.”

This power to adjudge compensation given to the adjudicating officer
in section 18(3) is general in nature which covers all the obligations
cast upon the promoter throughout the Act and not only limited to
sections 12, 14, 18 and section 19 i.e. in case a promoter fails to
discharge any other obligation imposed on him under this Act or the
rules or regulations thereunder or even in accordance with the
agreement for sale he shall be liable to pay such compensation to the

allottee in the manner as provided under the Act.
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14.16 The general power given in section 18(3) by implication crystallizes

14.17

that the separate domain of power is to be exercised by the authority
and the adjudicating officer. Accordingly, the role of the authority
extends to any other matter as provided under the Act except the power

to adjudge compensation.

Now if we deeply examine section 18 as a whole, the following are the
express provisions for providing compensation to an Allottee under

section 18:-

A. Where the Allottee wishes to withdraw from the project, without
prejudice to any other remedy available, on demand he shall be
liable to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at such
rate as may be prescribed in this behalfincluding compensation

in the manner as provided under this Act.

B. The promoter shall compensate the allottees in case of any loss
caused to him due to defective title of the land, on which the project
is being developed or has been developed, in the manner as

provided under the Act.

C. If the promoter fails to discharge any other obligations imposed on
him under this Act or the rules or regulations made there under or
in accordance with the terms and conditions of the agreement for
sale, he shall be liable to pay such compensation to the allottees, in

the manner as provided under this Act.

14.18 As per the provisions of Section 18, compensation can be sought by an

Allottee in case of defective title of the land, and also if the promoter
fails to discharge any other obligations imposed on him under this Act
or the rules or regulations made there under or in

accordance with the terms and conditions of the agreement for sale.

14.19 The word “Any Other” signifies beside these, meaning thereby that

apart from the delay in possession, any other breach of the terms &
conditions of the Agreement to sell or breach of the obligations
imposed on him by the provisions of the Act or Rules shall also be

liable to compensate the Allottee.
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14.20 If we critically analyze the section, we will find that the word

‘compensation’ has been used in every sub-section covering almost all
the scenario except the word compensation has not been used in the
case where Allottee decides to stay in the project even due to delay in
handing over of the possession and Ahe shall be paid, by the promoter,
interest for every month of delay, till the handing over of the

possession, at such rate as may be prescribed only.

14.21 The intention of the legislature was to provide Compensation only to
those Allottees who exit the project and also regarding defective title
and breach of agreement to sale and obligations imposed on, by the Act
and Rules, but not to those who wishes to stay in the project, for them
beside the other provision of compensation in term of defective title
and breach of agreement to sale as well as obligations imposed on by
the Act and Rules is applicable, but in case of delay in handing over of
possession ,the Allottee is entitled for only INTEREST at a prescribed
rate and not “compensation as the Suffix “including compensation”

has not been provided by the Act.

14.22 Thus the intention of the legislature was clear in providing the
compensation of delay to only those who exit the project and not to
those who wishes to stay in the project and apparently while enacting
the proviso to Section 18(1), the legislature had in mind the findings of
the Hon’ble Supreme Court in Chief Administrator Huda Vs.
Shakuntala Devi, wherein the Hon’ble Supreme Court has opined that
in case of delayed possession the appreciated value of the property is
also to be taken as a factor of compensation while reducing the

quantum of compensation awarded by the national commission.

Further section 18(1) empowers an allottee to choose or to
exercise one of the two options mentioned therein i.e. an allottee either
can withdraw from the project or continue with the project. In case of
failure of the promoter to complete or give possession as per agreement
for sale and for both the eventualities specific obligations have been

cast on the promoter.
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14.23 On analysis of the provision of Section 71, it is clear that the purpose
of appointing adjudicating officer by the authority is to adjudge

compensation under sections 12, 14, 18 and section 19.

Sub-sections (2) and (3) of section 71 of the Act lay down the
procedure to be followed for exercising the power to adjudicate, and
section 72 lays down the factors to be taken into account by the
adjudicating officer for adjudging the quantum of compensation or

Interest.

14.24 Section 71(3) gives jurisdiction to the adjudicating officer for holding
inquiry for his satisfaction that the person has failed to comply with the
provisions of any of the sections 12, 14, 18 and 19. Section 71 (3) reads

as under:-

71. Power to adjudicate.—

“(3) While holding an inquiry the adjudicating officer shall have
power to summon and enforce the attendance of any person acquainted
with the facts and circumstances of the case to give evidence or to
produce any document which in the opinion of the adjudicating officer,
may be useful for or relevant to the subject-matter of the inquiry and
if, on such inquiry, he is satisfied that the person has failed to comply
with the provisions of any of the sections specified in sub-section (1),
he may direct to pay such compensation or interest, as the case any be,
as he thinks fit in accordance with the provisions of any of those

sections.”’

The purpose of holding inquiry by the adjudicating officer is to
satisfy that the person has failed to comply with the provisions of any
of these sections referred above providing for compensation.
Accordingly, he will decide compensation keeping in view the factors
to be taken into account as provided in Section 72. The adjudicating
officer has been given powers for adjudging compensation. He has not

been given any other specific power under the Act where other
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remedies are also available to the allottee in case the promoter has
failed to comply with the provision of any of sections 12, 14, 18 and

section 19.

14.25 Section 72 further provides guidance to the adjudicating officer as what
factors are to be taken into account by the adjudicating officer for
adjudging the quantum of compensation under section 71. Section 72

reads as under:-

72. Factors to be taken into account by the adjudicating

officer.—

“While adjudging the quantum of compensation or interest, as
the case may be, under section 71, the adjudicating officer shall have

due regard to the following factors, namely:-

(a) the amount of disproportionate gain or unfair advantage, wherever

quantifiable, made as a result of the default;
(b) the amount of loss caused as a result of the default;
(c) the repetitive nature of the default;

(d) such other factors which the adjudicating officer considers

necessary to the case in furtherance of justice.”

14.26 Thus we may conclud from the above is that if a complainant is
successful in his/her/its claim for compensation under sections 12, 14,
18 or section 19 of the Act, the adjudicating officer would adjudge the
compensation to be paid by the promoter to the aggrieved person.
However, despite being under an obligation to pay the compensation
quantified by the adjudicating officer, the promoter fails to pay the
compensation, in such a situation, the authority would have the
jurisdiction to impose penalty and interest on the promoter because
failure of the promoter to pay compensation would constitute
contravention of sections 12, 14, 18 or 19 of the Act read with sections
71 and 72. This consequence would flow despite the fact that the
compensation can be recovered from the promoter under section 40(1)

of the Act read with rule 24 of the rules and paid to the complainant.
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14.27 As the purpose of inquiry by the adjudicating officer is to satisfy that
the person has violated or contravened any of the provisions of sections
12, 14, 18 and section 19 and then only he will proceed to adjudge
compensation. For other remedies or relief, the action is to be taken by
the authority. The purpose of inquiry by the authority is again to see
whether the person has failed to comply with the provisions of any of
the sections in the Real Estate (Regulation and Development) Act,
2016 including sections 12, 14, 18 or 19, and contravened the
provisions of the Act, the rules and regulations made thereunder and
then it shall proceed to pass such orders including imposition of
penalty in accordance with the provisions of the Act or rules and
regulations thereunder. Hence the power to hear the complaints for
violation or contravention of sections 12, 14, 18 or 19 rests with the
both the adjudicating officer as well as the authority, but outcome
in both the cases is different. In case of complaint before the
adjudicating officer regarding violation/contravention of the
provision of the Act, outcome is compensation or interest to the
allottee and in case of complaint before the authority it is either

penalty and/or compliance of obligation etc. but not compensation.

14.28 The adjudicating officer after conducting inquiry regarding failure to
comply with the provisions of any of these sections 12, 14, 18 or 19
may direct to pay such compensation or interest as he thinks fit. He
may refer his inquiry report regarding his satisfaction that
contravention of provision of the Act has taken place, to the authority
for other remedies available to the promoter, allottee and real estate
agent under the Real Estate (Regulation and Development) Act, 2016,

for exercising of power by the authority in respect of imposing penalty.

14.29 If the inquiry is conducted on the basis of complaint or suo-motu by
the authority and it comes to the conclusion that violation or
contravention of any of the provision of the Real Estate (Regulation
and Development) Act, 2016, the rules or regulations thereunder has
occurred including any of the sections 12, 14, 18 or 19 the authority
may order for compliance of obligations as provided in the Real Estate
(Regulation and Development) Act, 2016 and may also take other

action of imposing penalty. The authority does not have the power to
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decide compensation in case a person has failed to comply with the
provisions of sections 12, 14, 18 or 19, then the complaint has a right
to approach the adjudicating officer for adjudging compensation and
the directions to pay such compensation or interest as think fit by the

adjudicating officer.

14.35 The Act nowhere puts any bar on conduct of inquiry by the authority
for violation of any of sections 12, 14, 18 or 19. The jurisdiction of the
adjudicating officer is to adjudge compensation to be paid for which
he can hold his own inquiry regarding person’s failure to comply with
any of the provisions of sections 12, 14, 18 or 19 and further
proceeding to adjudge the compensation. In case the complaint is filed
regarding violation of any of the provisions of the Real Estate
(Regulation and Development) Act, 2016 and certain relief but NOT
the compensation has been sought from the authority along with penal
action then the authority has powers to hold an inquiry into such matter
including non-compliance of sections 12, 14, 18 or 19 and the applicant
shall be at liberty to go to the adjudicating officer and make an
application for compensation in addition. In case the complaint has
been made regarding violation of provisions of sections 12, 14, 18 or
19 and allottee has sought both relief, penal action and compensation
then the authority may refer the complaint to the adjudicating officer
both for ascertaining whether the person has failed to comply with the
provisions of any of these sections and also to adjudge compensation
to be paid. Based on the report of the adjudicating officer regarding
failure of the person to comply with the provisions of any of these
sections, the authority may order the relief/remedy as provided in the
Real Estate (Regulation and Development) Act, 2016 along with penal
action. The language of Section 34(f) is very clear that the function of
the authority shall include ensuring compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this

Act and the rules and regulations made thereunder.

The attention can be drawn to Section 38 of the Real Estate (Regulation
and Development) Act, 2016 regarding powers of the authority.

Section 38(1) is reproduced as under :
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38.  Powers of Authority.—

“(1) The Authority shall have powers to impose penalty or interest, in
regard to any contravention of obligations cast upon the promoters,
the allottees and the real estate agents, under this Act or the rules and

the regulations made thereunder.”

From the above it is clear that the authority has powers to impose
penalty or interest in regard to any contravention of obligation cast
upon the promoter or allottee or real estate agent. This power is about
the whole Act without any exclusion of sections 12, 14, 18 or 19. So,
in case of contravention of obligations cast upon the promoters in these
sections also the authority has the power to impose penalty or interest.
This power to impose penalty has not been given anywhere to the
adjudicating officer in the Act. Adjudicating officer is appointed for
the sole purpose of adjudging compensation and for satisfying himself
regarding failure of person to comply with the provisions of sections
12, 14, 18 or 19 of the Act so that he may direct the promoter to pay
such compensation or interest as he thinks fit. It is to be noted that
compensation proceedings can be brought against promoters not
against allottee or real estate agent, whereas penalty proceedings can
be initiated against promoter, real estate agent and allottee. Similarly,
directions to comply with provisions of the Act and to comply
obligation by promoters, allottees and real estate agent may be issued

by authority but not by adjudicating officer.

If any application is before the adjudicating officer for
compensation, in some of the sections specific provisions for
compensation have been made as in sections 12, 14(3), 18(1), 18(2)
and 18(3) read with 19(4). In section 12, the penalty proceedings are
in the eventuality of sustaining any loss or damage by reason of any
incorrect, false statement etc. In section 14(3) again, compensation
shall be payable in the event of promoter’s failure to rectify defects. In
section 18(1), compensation shall be payable in case of failure of the
promoter to give possession by the due date specified in agreement for
sale. Section 18(2) provides compensation to the allottee in case of any

loss caused to him due to defective title of the land. Section 18(3) is
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general in nature which provides for compensation to the allottee in
case of failure of promoter to discharge any other obligations imposed
on him under this Act or the rules or regulations made thereunder or in

accordance with the terms and conditions of the agreement for sale.

The allottee may make an application for compensation in case
of failure of the promoter to meet the obligations cast on him. This
compensation is for the loss caused as a result of default, amount of
disproportionate gain or unfair advantage as a result of default, nature

of default etc.

Sections 12, 14, 18 or 19 provide both for certain specified
obligations cast on promoters and also compensation provisions in case

of failure of promoters to meet with the obligations.

Compensation provision has been made in sections 12, 14, 18 or
19 in addition to other remedy available to the allottee such as return
of amount received by the promoter on demand and interest at the

prescribed rate. Similarly, interest at the prescribed rate is to be paid

for every month of delay till the handing over of the possession.

14.36 For the sake of convenience and in order to appreciate the action to be taken

in case of violation of the provisions of Sections 12, 14, 18 and 19 and

competent/jurisdiction to take action by the Regulatory Authorities/Adjudicating

Officer, we deem it proper to draw chart/table as under:-

SECTION/ SUB-SECTION ACTION ON VIOLATION | JURISDICTION
12.  Obligations of promoter
regarding veracity of the
advertisement or prospectus.
Where any person makes an advance If any person/allottee sustains | Adjudicating
or a depositon the basis of the any loss or damage by reason of | Officer.
information contained in the notice any incorrect, false statement
advertisement or prospectus, or on the made in the
basis of any model apartment, plot or advertisement/brochure, etc. he
building, as the case may be, and shall be compensated by the
sustains any loss or damage by reason promoter.
of any incorrect, false statement
included therein, he shall be
compensated by the promoter in the
manner as provided under this Act:
Provided that if the person affected by If the person affected by such | Authority
such incorrect, false statement incorrect, false statement intends
contained in the notice, advertisement to withdraw from the proposed
or prospectus, or the model apartment, project, he shall be returned his
plot or building, as the case may be, entire investment along with
intends to withdraw from the interest at such rate as may be
proposed project, he shall be returned prescribed. As far as return of
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his entire investment along with
interest at such rate as may be
prescribed and the compensation in
the manner provided under this Act.

entire investment and interest at
such rate as prescribed is
concerned nothing is to be
adjudged. It is a plain and simple
relief available to allottee and
promoter is obligated to return
the investment alongwith
interest as prescribed and
Authority is well within its
power under section 34(f) to

ensure compliance of the
obligations cast upon the
Promoter.
The person shall be | Adjudicating
compensated in the manner | Officer
provided under this Act. If a
person makes an application
for compensation it shall be
decided by the adjudicating
officer.
14. Adherence to sanctioned plans
and project specifications by the
promoter.
(1) The proposed project shall be An allottee can file a complaint | Authority
developed and completed by the with the Authority in case the
promoter in accordance with the promoter violates the provisions
sanctioned plans, layout plans and of sub-section (1). The Authority
specifications as approved by the can issue directions to the
competent authorities. promoter under section 37 read
with section 34 (f) to adhere to
the sanctioned plans and
specifications. The ~ Authority
can impose penalty under section
61 and/or section 63 if the
promoter does not comply with
the directions of the Authority.
2) Notwithstanding anything The promoter, under section 11 | Authority
contained in any law, contract or (3) has obligation to provide to
agreement, after the sanctioned plans, the allottee information relating
layout plans and specifications and the to sanctioned plans, layout plans
nature of the fixtures, fittings, amenities along with the specifications,
and common areas, of the apartment, approved by the competent
plot or building, as the case may be,. as authority. At the same time the
approved by the competent authority, llottee is entitled to obtain the
are disclosed or furnished to the person fa . .
who agree to take one or more of the mforr.natlon relating to
said apartment, plot or building, as the sanctlongd plans, Iay(_)l_Jt plans
case may be, the promoter shall not along with the specifications,
make. ... approved by the competent
authority and such other
information as provided in this
Act or the rules and regulations
made thereunder or the
agreement for sale signed with
the promoter [as per
provisions of section 19(1)].
In case such information is not
provided by the .
promoter, allottee may | Authority

(i) any additions and alterations in the
sanctioned plans, layout plans and
specifications and the nature of
fixtures, fittings and amenities
described therein in respect of the
apartment, plot or building, as the case
may be, which are agreed to be taken,

approach the Authority
for directions to the promoter

for compliance of the
obligations cast upon him. The
Authority may

issue such directions to the
promoter using its powers under
section 37 read with section 34
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without the previous consent of that
person:

Provided that the promoter may make
such minor additions or alterations as
may be required by the allottee, or such
minor changes or alterations as may be
necessary due to architectural and
structural reasons duly recommended
and verified by an authorised Architect
or Engineer after proper declaration and
intimation to the allottee.
Explanation-For the purpose of this
clause, "minor additions or alterations"
excludes structural change including an
addition to the area or change in height,
or the removal of part of a building, or
any change to the structure, such as the
construction or removal or cutting into
of any wall or a part of a wall, partition,
column, beam, joist, floor including a
mezzanine floor or other support, or a
change to or closing of any required
means of access ingress or egress or a
change to the fixtures or equipment,
etc.

(i1) any other alterations or additions in
the sanctioned plans, layout plans and
specifications of the buildings or the
common areas within the project
without the previous written consent of
at least two- thirds of the allottees, other
than the promoter, who have agreed to
take apartments in such building.
Explanation. -For the purpose of this
clause, the allottee, irrespective of the
number of apartments or plots, as the
case may be, booked by him or booked
in the name of his family, or in the case
of other persons such as companies or
firms or any association of individuals,
etc., by whatever name called, booked
in its name or booked in the name of its
associated  entities  or  related
enterprises, shall be considered as one
allottee only.

(f).The Authority can impose
penalty under section 61 and/or
section 63 if the promoter does
not comply with the directions
of the Authority.

In case of violation of this
clause, allottee may approach
Authority. The Authority may
issue such directions to  the
promoter using its powers under
section 37 read with section 34
(). The Authority can impose
penalty under section 61 and/or
section 63 if the promoter does
not comply with the directions of
the Authority.

(3) In case any structural defect or any
other defect in workmanship, quality or
provision of services or any other
obligations of the promoter as per the
agreement for sale relating to such
development is brought to the notice of
the promoter within a period of five
years by the allottee from the date of
handing over possession, it shall be the
duty of the promoter to rectify such
defects without further charge, within
thirty days, and in the event of
promoter's failure to rectify such
defects within such time, the aggrieved
allottees shall be entitled to receive
appropriate compensation in the
manner as provided under this Act

This sub-section is in two parts:-

The first part deals with
rectification of structural defect
or any other defect in

workmanship, quality of services
or any other obligations of the
promoter as per the agreement
for sale relating to such
development is brought to the
notice of the promoter within a
period of five years by the
allottee from the date of handing
over possession, it shall be the
duty of the promoter to rectify
such defects without further
charge, within thirty days.

In case this obligation is not
fulfilled by the promoter, the
allottee may approach Authority
for issuing direction for
rectification of the defect. In the

Authority

Adjudicating
Officer
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event of failure to implement
directions of the Authority, penal
proceedings may be initiated
against it.

The second part of this sub-
section deals with entitlement of
allottee to receive appropriate
compensation. In the event of
promoter's failure to rectify such
defects within such time, the
aggrieved allottees shall be
entitled to receive appropriate
compensation in the manner as
provided under this Act.

18. Return of
compensation.

amount and

(1) If the promoter fails to complete or
is unable to give possession of an
apartment, plot or building, -

(a) in accordance with the terms of the
agreement for sale or, as the case may
be, duly completed by the date
specified therein; or

(b) due to discontinuance of his
business as a developer on account of
suspension or revocation of the
registration under this Act or for any
other reason,

he shall be liable on demand to the
allottees, in case the allottee wishes to
withdraw from the project, without
prejudice to any other remedy
available, to return the amount received
by him in respect of that apartment,
plot, building, as the case may be, with
interest at such rate as may be
prescribed in this behalf including
compensation in the manner as
provided under this Act:

Provided that where an allottee does not
intend to withdraw from the project, he
shall be paid, by the promoter, interest
for every month of delay, till the
handing over of the possession, at such
rate as may be prescribed.

(2) The promoter shall compensate
the allottees in case of any loss caused
to him due to defective title of the
land, on which the project is being
developed or has been developed, in the
manner as provided under this Act, and
the claim for compensation under this
sub-section shall not be barred by
limitation provided under any law for
the time being in force.

If allottee demands his/her
money back with interest and
same is not returned then he may
approach the Authority for
issuing  directions to the
promoter  (for which the
promoter is obliged) to return the
amount received by it in respect
of that apartment, plot, building,
as the case may be, with interest
at such rate as may be prescribed
and in case promoter fails to
fulfill its obligation and comply
Authority's  directions, penal
consequences shall follow.

The allottee is also entitled for
compensation in the manner as
provided under this Act and for
this he has to file an application
before the Adjudicating officer
for adjudging compensation.

This is again an obligation on the
promoter where an allottee does
not intend to withdraw from the
project, he shall be paid, by the
promoter. (There is no provision
for compensation in this clause.)

This provision relates to
compensation, if an application
is made by the allottee in regard
to loss suffered by him due to
defective title of land.

Authority

Adjudicating
Officer

Authority

Adjudicating
Officer

(3) If the promoter fails to discharge
any other obligations imposed on him
under this Act or the rules or
regulations made thereunder or in
accordance with the terms and
conditions of the agreement for sale, he
shall be liable to pay such

This  sub-section  generally
obliges the promoter to pay
compensation in case of failure
to discharge any other liability
under this Act, that is liabilities
other than those listed under
section 18 herein above or

Adjudicating
Officer.
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compensation to the allottees, in the
manner as provided under this Act

under section 12 or section 14 or
section 19. This means that
this clause of section 18 applies
to all types of failures on part of
the promoter to discharge any of
the obligations under the Act.

If a promoter fails to discharge
any other obligation
imposed upon it under this Act
or the Rules & Regulations made
thereunder or even in
accordance with the
agreement for sale, it shall be
liable to pay compensation to
the allottee in the manner as
provided under the Act.

19. Rights and duties of allottees.

(1) The allottee shall be entitled to
obtain the information relating to
sanctioned plans, layout plans along
with the specifications, approved by the
competent authority and such other
information as provided in this Act or
the rules and regulations made
thereunder or the agreement for sale
signed with the promoter.

In case theallottee fails to
receive from the promoter the
information as mentioned in this
sub-section, the allottee may
approach the Authority to issue

necessary directions to
the promoter to provide the
necessary information which

the allottee is  entitled to
receive. The Authority can issue
appropriate directions to the
promoter under section 37 read
with  section 34  (f). The
Authority may initiate penal
proceedings against the
promoter for non-compliance of
its directions under the
provisions of section 38/61/63 of
the Act.

Authority

(2) The allottee shall be entitled to
know stage-wise time schedule of
completion of the project, including the
provisions for water, sanitation,
electricity and other amenities and
services as agreed to between the
promoter and the allottee in accordance
with the terms and conditions of the
agreement for sale.

In case the allottee fails to
receive from the promoter the
information as mentioned in this
sub-section, the allottee may
approach the Authority to issue
necessary directions to
the promoter to provide the
necessary information which
the allottee is  entitled to
receive. The Authority can issue
appropriate directions to the
promoter under section 37 read
with section 34 (f). The
Authority may initiate penal
proceedings against the promoter
for non-compliance of its
directions under the provisions
of section 38/61/63 of the Act.

Authority

(3) The allottee shall be entitled to
claim the possession of apartment, plot
or building, as the case may be, and the
association of allottees shall be entitled
to claim the possession of the common
areas, as per the declaration given by
the promoter under sub-clause (C) of
clause (1) of sub-section (2) of section
4.

In case the allottee or
association of allotteesis not
given possession of apartment,

plot or building, or the
association is  not  given
possession of the common

areas, the aggrieved allottee or
the association, as the case may
be, may approach Authority for
issuing necessary directions to
the promoter which are binding

Authority




49

on it. The Authority may initiate
penal proceedings against the
promoter for non-compliance of
its directions under the
provisions of section 38/61/63
of the Act.

(4) The allottee shall be entitled to
claim the refund of amount paid along
with interest at such rate as may be
prescribed and compensation in the
manner as provided under this Act,
from the promoter, if the promoter fails
to comply or is unable to give
possession of the apartment, plot or
building, as the case may be, in
accordance with the terms of agreement
for sale or due to discontinuance of his
business as a developer on account of
suspension or revocation of his
registration under the provisions of this
Act or the rules or regulations made
thereunder.

The provisions of section 19 (4)
are the same as of section 18
(1) relating to  return  of
investment of the allottee with
prescribed rate of interest and
also payment of compensation
by the promoter although
phrased in a different manner.

The allottee  can  approach
the Authority for relief of refund
which is empowered to decide
the complaint of allottee for
return of investment with
prescribed interest. If the
promoter does not comply with
the order of the Authority in this
regard, the Authority can issue a
recovery certificate for realizing
the payable amount from the
promoter as arrears of land
revenue.

The allottee may also file a
complaint for compensation
before the Adjudicating Officer
which is the same relief as
provided under Section 18(1).

Authority

Adjudicating
Officer

(5) The allottee shall be entitled to have
the necessary documents and plans,
including that of common areas, after
handing over the physical possession of
the apartment or plot or building as the
case may be, by the promoter.

In case the allottee is not able to
get necessary documents and
plans after getting the physical
possession of the real
estate project for which the
allottee is entitled, he may
approach the Authority for
issuing  directions to the
promoter for providing the
documents mentioned in
thissub section.

The Authority may initiate penal
proceedings against the
promoter for non-compliance of
its directions under the
provisions of section 38/61/63
of the Act.

Authority

(6) Every allottee, who has entered into
an agreement or sale to take an
apartment, plot or building as the case
may be, under section 13, shall be
responsible to make necessary
payments in the manner and within the
time as specified in the said agreement
for sale and shall pay at the proper time
and place, the share of the registration
charges, municipal taxes, water and
electricity ~ charges, = maintenance
charges, ground rent, and other charges,
if any.

If allottee fails to make
necessary payments as
mentioned in this subsection,the
promoter may approach the
Authority for issuing directions
to the allottee to do the needful.
The directions of the Authority
shall be binding on the allottee.

The Authority may initiate penal
proceedings against the allottee
for non-compliance of its
directions under the provisions
of section 38/67 of the Act.

Authority
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(7) The allottee shall be liable to pay
interest, at such rate as may be
prescribed, for any delay in payment
towards any amount or charges to be
paid under sub-section (6).

This sub-section
obliges the allottee to  pay
interest as  prescribed in
the Rulesfor any delay in
payments.

In case of failure to make such
payment, the promoter may
proceed as per the
agreement for saleread with
provisions of the Act and
Rules and may also approach the
authority for issuing
directions to the allottee.

The Authority may initiate penal
proceedings against the allottee
for non-compliance of its
directions under the provisions
of section 38/67 of the Act.

Authority

(8) The obligations of the allottee under
sub-section (6) and the liability towards
interest under sub-section (7) may be
reduced when mutually agreed to
between the promoter and such allottee.

The liability of allottee u/S 19(6)
& (7) may be reduced with
mutual agreement/settlement.

No complaint lies

(9) Every allottee of the apartment, plot
or building as the case may be, shall
participate towards the formation of an
association or society or cooperative
society of the allottees, or a federation
of the same.

The promoter may approach the
Authority for appropriate
directions to the allottee in case
he does not abide by the
provisions of this clause.

The Authority may initiate penal
proceedings against the allottee
for non-compliance of its
directions under the provisions
of section 38/67 of the Act.

Authority

(10) Every allottee shall take physical
possession of the apartment, plot or
building as the case may be, within a
period of two months of the OC issued
for the said apartment, plot or building,
as the case may be.

The promoter may approach the
Authority for directions to the
allottee for compliance of the
obligation cast upon him
as mentioned in this sub-
section. The Authority may
initiate  penal  proceedings
against the allottee for non-
compliance of its directions
under the provisions of section
38/67 of the Act.

Authority

(11) Every allottee shall participate
towards registration of the conveyance
deed of the apartment, plot or building,
as the case may be, as provided under
sub-section (1) of Section 17 of this
Act.

The promoter may approach the
Authority for appropriate
directions to the allottee in case
he does not abide by the
provisions of this clause.

The Authority may initiate penal
proceedings against the allottee
for non-compliance of its
directions under the provisions
of section 38/67 of the Act.\

Authority

S.12,14,18 & 19

The Adjudicating Officer has the
power to award compensation
under section 18(3) in
pursuance to the provisions
of sections 71&
72 in the conditions other than
those specified in sections
18(1)&(2), if any promoter fails
to discharge any other

Adjudicating
Officer
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obligation imposed on it under
the Act or the rules or
regulations made thereunder or
in accordance with the terms
and conditions of the agreement
for sale, (it shall be liable to pay
such compensation to the
allottees, in the manner as
provided in Section 18(3), which
covers adjudication of
compensation under Section 12,
14 & 19.)

SECTION/SUB-
SECTION/RULE

ACTION FOR ENFORCEMENT
OF ORDER

JURISDICTION

S 40 (1)- Recovery of amounts payable
by a promoter to an allottee

(1) If a promoter or an allottee or a real
estate agent, as the case may be, fails
to pay any interest or penalty or
compensation imposed on him, by the
adjudicating officer or the Regulatory
Authority or the Appellate Authority,
as the case may be, under this Act or
the rules and regualtions made
thereunder, it shall be recoverable
from such promoter or allottee or real
estate agent, in such manner as may be
prescribed as an arrears of land
revenue.

Rule 23. Subject to the provisions of
sub-section (1) of section 40, the
recovery of the amounts due as arrears
of land revenue shall be carried out in
the manner provided in local laws.

Section 40 sub-section (1) has three
tracks:

Order of the Authority, order of the
Adjudicating Officer and the order of
the Appellate Tribunal.

If the promoter does not return the
amount payable to the
allottee within the time specified in
such order, the same can be
recovered from the promoter as
arrears of land by issuing a recovery
certificate to the concerned
Collector in the matter.

The allottee has to move an
application for the enforcement of
the said order using the facility
provided by the Authority or the
Appellate Tribunal, as the case may
be.

Appellate Tribunal may direct that
recovery certificate in pursuance of
its order shall be issued by the
Authority or the Adjudicating Officer,
as the case may be.

Depending on the
order:

Authority
Or
Appellate Tribunal
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S 40 (2). Enforcement of orders other | The provisions of section 40 sub- | Authority

than money orders: section (2 ) and rule 24 have three | Or

tracks: Adjudicating
If any adjudicating officer or the | The Authority, the Adjudicating | Officer
Regulatory Authority or the Appellate | Officer and the Appellate Or

Tribunal, as the case may be, issues any | Tribunal are empowered to enforce
order or directs any person to do any | their orders or directions in the same
act, or refrain from doing any act, | manner as if these are decrees of a
which it is empowered to do under this | Principal Civil Court in a suit pending
Act or the rules or regulations made | before it.

thereunder, then in case of failure by | The allottee/complainant has to
any person to comply with such order | move an application for
or direction, the same shall be | enforcement of the order under
enforced, in such manner as may be | question before the Authority or the
prescribed. Adjudicating Officer or the Appellate
Tribunal, as the case may be

Appellate Tribunal

Rule 24.For the purpose of sub-
section (2) of section 40, every order
passed by the adjudicating officer,
regulatory authority or Appellate
Tribunal, as the case may be, under the
Act or the rules and regulations made
thereunder, shall be enforced by the
adjudicating officer, regulatory
authority or the Appellate Tribunal in
the same manner as if it were a decree
or order made by the principal civil
court in a suit pending therein and it
shall be lawful for the adjudicating
officer, regulatory authority or
Appellate Tribunal, as the case may be,
in the event of its inability to execute
the order, send such order to the
principal civil court, to execute such
order either within the local limits of
whose jurisdiction the real estate
project is located or in the principal
civil court within the local limits of
whose jurisdiction the person against
whom the order is being issued,
actually and voluntarily resides, or
carries on business, or personally
works for gain.

14.37 The domain of exercising powers by the authority and the adjudicating
officer are different. If the purpose of complaint is compensation then
it is the adjudicating officer not only in respect of sections 12, 14, 18
or 19 but also on failure of promoter to fulfill his obligations in any
other provisions of the Act or the rules or regulation made there under
or as per terms and condition in the agreement for sale as mentioned in
Section 18(3) giving sweeping powers to the adjudicating officer for
deciding compensation in the eventuality of failure of promoter to
fulfill the obligations. If the purpose of complaint is to initiate penal

proceedings against the defaulting promoter, real estate agent or
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allottee, then the power to entertain such complaints vest with the
authority. Similarly in case of failure of promoter to fulfill any
obligations cast on him, the complainant may also make a request to
the authority for ensuring compliance of the obligations by the
promoter, real estate agent or allottee, including the compliance of
obligations of promoters mentioned in sections 12, 14, 18 or 19 except
the power to adjudge compensation. The power to file complaint for
prosecution in certain cases also vests with the authority and not with
the adjudicating officer. The cognizance of offence under the Act can
be taken only on a complaint made in writing by the authority or by

any officer authorized for this purpose.

14.38 In the eventuality of failure of promoter to give possession in
accordance with the terms and conditions of agreement for sale, the

allottee has two options:-
(1) Where allottee wishes to withdraw from the project -

the promoter shall be liable on demand to the allottee without
prejudice to any other remedy available to return the amount
received by him with interest at the rate as may be prescribed.

In this case there are two obligations of the promoter:-

(a) to return of the amount received by him along with interest

at the prescribed rates;

(b) to make payment of compensation in the manner as provided

under this Act.
(2) In case allottee doesn’t intend to withdraw —

(a) 1in this case allottee shall be paid by the promoter interest at
the prescribed rates for every month of delay till the handing

over of possession at the rate as may be prescribed.

(b) In the second option there is no direct provision of

compensation.

In the first case, where the allottee wishes to withdraw from the

project, there is a liability on the promoter to return the amount
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received by him on demand to the allottee along with interest at the
prescribed rates. If the promoter fails to fulfill his obligations, then the
allottee is at liberty to approach the authority for compliance of the
obligations imposed under section 18(1) keeping in view the
provisions contained in section 34(f). This is a plain and simple
obligation to be fulfilled by the promoter and nothing is to be adjudged
as the promoter is to return the amount received by him and interest at
the prescribed rates. In this case directions issued by the authority to
the promoter to return the amount received by him alongwith interest
at the prescribed rate are binding on the promoter and in case of non-
compliance penal proceedings may be initiated against the promoter.
The second part of this obligation is payment of compensation in the
manner as provided under this Act. If compensation demanded by the
allottee is paid by the promoter nothing remains to be decided
regarding compensation. In case promoter fails to pay compensation
as demanded by the allottee then in that eventuality role of adjudicating
officer will come and the adjudicating officer shall adjudge the

compensation on an application made by the complainant/allottee.

The words ‘compensation’ the manner as provided in the Act is
to be noted. The manner has been provided in section 71(2), 71(3) and
section 72. The application for adjudging compensation shall be dealt
with by the adjudicating officer as provided in sections 71(2) and
section 71(3). The purpose of inquiry by the adjudicating officer is to
satisfy himself that the person has failed to comply with provisions of
any of these sections specified in sub-section 71(1). He may direct to
pay such compensation or interest as he thinks fit in accordance with
the provisions of any of these sections i.e. sections 12, 14, 18 or 19.
The power to give compensation herein is limited to the compensation
in accordance with the provisions of any of these sections i.e.
compensation as mentioned in section 12, 14(3),18(1), 18(2), 18(3) and
section 19(4). The adjudicating officer has no powers to issue
directions for compliance of obligations by the promoter. He has
powers only to decide compensation in case of violations of the
obligations by the promoter. The application for compensation in such

eventuality is maintainable only with the adjudicating officer and not
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with the authority. The allottee may also give application for ensuring
compliance of the obligations by the promoter to the authority and

authority may issue directions for compliance of the obligations.

So, this part is an automatic obligation on the promoter for
which nothing is to be adjudged by the adjudicating officer where this
obligation is mandatory in nature and in case of its non-compliance the
allottee may approach the authority and authority is duty bound to
ensure compliance by the promoter and shall issue directions

accordingly.

The authority may also initiate penalty proceedings apart from
giving directions to return the amount with prescribed interest as has
been provided under this sub-section. But this will be applicable only
prospectively. The matter left to the adjudicating officer is only about

adjudging the compensation or interest nothing more, nothing less.

Keeping in view the above position whenever the complaint is
made to the authority even in case of failure by the promoter to
discharge his obligations under section 18(1) and request is made to
the authority for ensuring compliance, i.e. return of amount received
by the promoter along with prescribed interest, the authority is well
within its powers to issue directions to the promoter to return the
amount along with the interest as prescribed, exercising the powers
vested in the authority under section 34(f) and section 37. Here, the
interest is also mentioned as the interest as prescribed. The interest rate
has been prescribed in the rules. So as far as this interest as prescribed
in the rules is concerned is different than the interest as provided in

sections 71(3) and 72 compensation or interest as the case may be.

14.39 On examining the provisions of Section 72 with the provision of

Section 18 the position emerges as under:-

A. The interest in both the sections are distant, as in section 18 the
interest is coupled with the suffix at such rate as may be prescribed,
but not in section 72, meaning thereby the Adjudicating Officer is

not bound by the rate of interest as may be prescribed and he is free
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to quantify the compensation or interest according to the facts and

circumstances of a case and the evidences produced.

B. The calculation of interest in section 18 is dependent on the rate
prescribed, which is static and the period of delay, but in section 72
there are 4 factors which are to be mandatorily kept in mind by the

Adjudicating Officer.

C. Numerous reliefs can be claimed under section 18 from the
Authority, whereas in section 71 and 72 the Adjudicating Officer
may only direct to pay such compensation or interest, as the case

may be, as he thinks fit.

14.40 The Hon’ble Supreme court in the case of M/s. NEWTECH
PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF
U.P. and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357]
while dealing with the jurisdiction of the Authority and the
Adjudicating officer under the provision of the Real Estate (Regulation

and Development) Act, 2016 has framed a question as follows:-

“1. Whether the authority has jurisdiction to direct return/refund of the
amount to the allottee under Sections 12, 14, 18 and 19 of the Act or
the jurisdiction exclusively lies with the adjudicating officer under

Section 71 of the Act?”

After elaborate discussion, the Hon’ble Apex court at paragraph 86
held that:

“ 86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls out
is that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of the amount,

and interest on the refund amount, or directing payment of interest for

delayed delivery of possession, or penalty and interest thereon, it is

the regulatory authority which has the power to examine and
determine the outcome of a complaint. At the same time, when it comes

to a question of seeking the relief of adjudging compensation and
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interest thereon under Sections 12, 14, 18 and 19, the adjudicating
officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act. If the
adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the adjudicating officer as
prayed that, in our view, may intend to expand the ambit and scope of
the powers and functions of the adjudicating officer under Section 71
and that would be against the mandate of the Act 2016

14.41 On examination of the above finding of the Hon’ble Apex Court with
the provision of the section 18 of the Act 2016, it is clear that when the
Allottee decides to stay in the project even due to delay in handing over
of the possession, /e shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate as
may be prescribed, meaning thereby in this situation the Allottee is
entitled for interest for every month of delay till the handing over of
the possession, at such rate as may be prescribed, and not
“compensation® as the Suffix “including compensation” in case of
seeking refund due to delay beyond the period prescribed in the

agreement .

14.42 The scheme of the provisions of Section 18 of the Act 2016 clearly
provides that in cases where the Allottee intends to stay in the project,
the Allottee is entitled only for interest as per the rate prescribed and
its jurisdiction of determination lies in the regulatory authority and not
with Adjudicating Officer, and hence the Adjudicating Officer cannot
grant interest as compensation, because the Statute does not provide

any scope of compensation in such situation.

14.43 From the aforementioned discussion, it is clear that the Act of 2016
provides a mechanism for determination of interest as per the rate
prescribed by the Regulatory Authority for the delay in handing over
possession of the unit to the allottee and promoter is required to pay
interest for every months’ delay in handing over of possession, if the

allottee wishes to stay with the project.

Further, if allottee seeks refund of the amount by withdrawing from the

project then such refund could be together with interest as may be
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prescribed and would be independent of the compensation payable to
an allottee either in terms of Section 18(1), (2) & (3) of the Act read
with other provisions as well as for violation of the terms and
conditions of the agreement excluding the claim of delay in possession.

The question is answered accordingly.

Issue No. (2) is, whether grant of relief of rent @ Rs 15000/- per month is in

consonance with the provisions of the Act, Rules of 2016.

15.1

15.2

15.3

The domain of exercising powers by the authority and the adjudicating
officer are different. If the purpose of complaint is compensation then
it is the adjudicating officer not only in respect of sections 12, 14, 18
or 19 but also on failure of promoter to fulfill his obligations in any
other provisions of the Act or the rules or regulation made there under
or as per terms and condition in the agreement for sale as mentioned in
Section 18(3) and the Adjudicating Officer is required to examine the
claim of compensation or the interest as the case may be in pursuance

to the factors enumerated in Section 72 of the Act 2016.

On examination, we do not find any clause with respect to payment of
rent on account of delay in agreement for sale dated 28.08.2019 and in
the entire scheme of the Act, Rules and the Regulations, made
thereunder for giving relief of granting rent on account of delay in
offering possession. Thus in our considered view, the Adjudicating
Officer has travelled beyond the mandate of the scheme of Act and

Rules 2016 as well as Regulations made there under.

Issue No. (2) is answered accordingly.

Taking into the consideration the observation of Hon’ble High Court vide

paragraph 33 that the issue raised and decided by the Tribunal in Appeal No.
70/2023 (GNIDA Vs. Ranjan Mishra) and two other connected matters are

at stark differences, from the present cases and read with paragraph 39 to the

effect that apparently it is available from the impugned order of the

Adjudicating Officer that the allottee had filed a complaint seeking

compensation for various reasons, including (i) relating to delay in

possession, (ii) there being no windows in the flat (iii) non providing of

parking area etc., wherein the RERA Authority vide an order dated
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19.10.2019 marked the said case for adjudication to the said Adjudicating
Officer because Section 18 of the Act related to grant of interest as well as

compensation.

As per learned counsels for the parties, the judgement of Appeal No. 70/2023
(GNIDA Vs. Ranjan Mishra) and other connected appeals which includes
U.P. Avas Evam Vikas Parishad & Lucknow Development Authority are
unchallenged. Since the issue has been examined and decided vide Appeal
No. 70/2023 (GNIDA Vs. Ranjan Mishra), Appeal No. 131/2023 (Balaji
Enterprises Vs. Deepika Tiwari), Appeal No. 768/2021 (LDA Vs. Madhuri
Khandra) and Appeal No. 514/2022 (M/s Omaxe India Trade Centre Pvt. Ltd
Vs. Pradeep) are still hold the field, we are bound to follow the same as
learned counsels for the parties failed to distinguish the said judgements of

the Tribunal

By means of impugned orders, the Adjudicating Officer has granted interest
as compensation at the rate of MCLR+1% for delay in possession and in
Appeal No. 267/2023, Rs 15000/- per month as compensation towards rent
has also been awarded. On the basis of the question framed and its analysis,
we are of the considered view that the orders have been passed by the
Adjudicating Officer in the instant cases are without jurisdiction and hence
are not sustainable in the eyes of law. Accordingly the impugned orders dated
01.11.2019, passed in Complaint No. ADJ/LKO162/081456/2019, dated
03.11.2022, passed in Complaint No. ADJ/LKO162/08/98186/2022 and
dated 19.01.2023, passed in Complaint No ADJ/NCR144/11/102375/2022
are set aside and Appeal Nos. 407/2020, 31/2023 & 267/2023 are allowed.

It is open for the respondents to approach the Regulatory Authority seeking

interest for delay in possession in accordance with law, if so advised.

Now the issue to be decided is as to what should be done of the pre-deposit
made by the appellant/promoter in compliance of the provisions of Section
43(5) of the Act.

20.1 The functioning of the Tribunal became paperless from January 2022,
but the system for depositing payment through online mode by the
litigants under different heads could not be made operational and the
same was to be deposited by the litigants in the shape of Bank Draft,
but subsequently NIC and State Bank of India succeeded in providing
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solution for making payment under all the heads through online mode
and the State Bank of India also agreed to convert the amount deposited
by the promoter under Section 43(5) of the Act into fixed deposit
indicating complaint number, appeal number etc. within 24 hours for a
period of 60 days with auto renewal thereafter, so that after decision in
the appeal the amount be released as per direction of the Tribunal along

with accrued interest on the said fixed deposit.

Discussion was made with the officials of the State Bank of India
regarding providing benefit of interest on the deposited amount in the
pending appeals. SBI also agreed to convert the amount deposited in
different appeals, on the details provided by the Tribunal, into Fixed
Deposits for a period of 60 days with auto renewal thereafter in the
pending appeals. Accordingly, in all the pending appeals of the
promoters, the amount deposited in pursuance to the provisions of
Section 43(5) of the Act has been converted in fixed deposit in the
month of June, 2023.

The appellant is directed to file an application before the Registrar of
the Tribunal giving proof of the amount deposited u/S 43(5) of the Act
along with bank account details and IFSC Code in which the applicant
wants the amount to be transmitted through RTGS by the Tribunal.

On receipt of the application for release of the amount deposited by the
applicant u/S 43(5) of the Act, the Registry is directed to take steps for
redemption of the amount of the fixed deposit in the instant appeal,
thereafter the same will be released through RTGS in the account

mentioned in the said application.

It will be the liability of the beneficiary to pay the income tax on the

interest earned on the deposited amount, if any.

No orders as to cost.

Dated : 07 May 2024 (Sanjai Khare) (D.K. Arora)
Shakir/M. Singh



