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In re:
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Omaxe India Trade Centre Pvt. Ltd. ... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

This is an application for amendment in the memo of appeal.

The submission of the applicant-in-person is that he is father/agent/legal
practitioner and power of attorney holder of Mohd. Nadeem Shakir
Siddiqui who booked an office Unit No. 575 with the respondent which
was later changed to Unit No. 214, having super area of 570 sq.ft. and
upon payment of amount of consideration an agreement dated 13.05.2013
was executed between the company and the said purchaser (Mohd.
Nadeem Shakir Siddiqui). The name of the applicant mentioned in the
memo of appeal was merely a bona fide misdescription. The applicant

has prayed for the following amendments in the memo of appeal:--

(@) In the title of memo of appeal the words “Mohammad Nadeem
Shakir  Siddiqui, son of Shakir Husain, through his
agent/father/legal practitioner” may kindly be permitted to be
added before the existing Shakir Husain, in the column of the

appellant, in the array of parties.
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(b) Inpara 5 (A), Facts of the Case, of the memo of appeal, in 2™ line,
the word “appellant” may kindly be allowed to be deleted and
substituted by the words “Shakir Husain”.

(c) In the verification clause, 1* line, after the words “Abdul Ghani”
the words ““agent/legal practitioner for” may kindly be allowed to

be added.

The applicant has further submitted that the aforesaid proposed
amendments do not change the nature of the case, but are necessary to
rectify misdescription of the appellant in the above appeal and the same
is not hit by law of limitation and is legally permissible. In support of his

submission the applicant has placed reliance on the following case laws:-
(1)  Kurupati Vs. Thondepu AIR 1964 SC 818

(11)  R. Baliar Singh and others Vs. BamdevMisr and others, AIR 1971
Ori. 291.

(111))  PurshottamUmed Bhai and Company Vs. Mani Lal & Sons,
1961SCR (i) 982, and

(iv)  Pankaja Vs. Yellapa, (2004) 6 SCC 415.

The respondent filed its objection to the application for amendment and
submitted that the amendment application filed by the applicant is against
settled law as the same will change the nature of the appeal, as such the
same is not legally permissible and the application for amendment is

liable to be rejected.

The name of the appellant in the appeal is mentioned as ‘Shakir Hussain’.
As per records of the respondent no Unit/Commercial Space has been
allotted in the name of Shakir Hussain. As per legal provisions ‘Shakir
Hussain’ neither comes under the ambit of allottee nor family. In the
Real Estate (Regulation and Development) Act, 2016 (hereinafter
referred to as ‘the Act 2016°) ‘allottee’ is defined under Section 2(d) and

‘family’ is defined under Section 2(x).

The appeal has been filed by a person who is neither allottee of the

Unit/Commercial Space in question nor competent to file the same in his
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own name. As per provisions of Section 56 of the Act 2016 the appellant

is not competent to file the present appeal on behalf of the purchaser.

Appeal can be filed by the allottee within the ambit of the Act 2016 and
except the allottee, nobody can be permitted to file appeal. As per settled
law the authorized person or legal practitioner or agent can do ‘pairavi’
and file application on behalf of the allottee, but in the case in hand
‘Shakir Hussain’ has filed the case in his own name, whereas he is

neither allottee nor has any relation of the allottee with the respondent.

Order III of the Code of Civil Procedure, 1908 provides the detailed
provisions of recognized agent and pleaders. Recognized agent is

defined under Rule 2 of Order 111 of the Code of Civil Procedure.

In the amendment application the applicant has mentioned that in the title
of memorandum of appeal the words “Mohammad Nadeem Shakir
Siddiqui son of Shakir Hussain through his agent/father/legal
practitioner” may be added before the existing “Shakir Hussain” in the
column of the appellant. In this regard the respondent highly objects as
the law does not permit any person except allottee to fil the case in
his/her own name at the appellate stage. However, as per legal provision
any person can file application/affidavit on behalf of allottee and do
‘pairavi’ of the case of the allottee, but such person cannot file the case in
his own name in place of allottee. In view of this, the application for

amendment is not maintainable under law.

If the amendment as sought by the applicant is allowed and in place of
allottee/purchaser, if any agent/father/legal practitioner is allowed then
the nature of the case shall be changed for the reason that the applicant
does not fall within the ambit of ‘allottee/purchaser’. In the present case
neither any Builder Buyer Agreement has been executed between the
applicant and the promoter nor any correspondence has been made with

the applicant, nor sale deed shall be executed in favour of the applicant.

In the amendment application the applicant has referred some case laws.
The facts and circumstances of each and every case are different and in
the present case, at the stage of appeal, the applicant cannot be permitted
to make the amendments sought for. The respondent has placed reliance

on the judgment of Hon’ble Supreme Court in the case of Janki Vashdeo
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Bhojwani& Anr. Vs. Indusind Bank Ltd. &Ors. reported in 2005(2) SCC
217.

In reply to the objection of the respondent, the applicant filed his reply
and submitted that the purchaser vide his registered general power of
attorney dated 08.04.2019 authorized his father/applicant as an agent for
him to file and contest the case, to appoint any legal practitioner or
advocate in any case since the executant/purchaser lives abroad and is
unable to file and contest the case. Para 3 of the said general power of
attorney authorized the applicant to file plaints, complaints, petitions,
written statements, replications, affidavit or other application required in

the case in respect of any movable or immovable properties.

The intention of the executor of the general power of attorney was simply
to authorize his father as an agent like a common man and not as a legal

person.

There was a misinterpretation by the applicant regarding the contents of
para 3 of the said general power of attorney. Due to this
misinterpretation the applicant committed a bona fide mistake in filing
the complaint before the RERA, as well the appeal before this Tribunal in

his own title name in place of mentioning the name of purchaser.

All the reliefs sought in the complaint or in the appeal are in favour of the
purchaser and not in favour of the applicant. The applicant merely

signed and verified the complaint and appeal as an agent of purchaser.

The purchaser moved the application for amendment in the title of the
case through his agent to rectify the bona fide misdescription of the
appellant to subserve justice and avoid further litigation and multiplicity

of proceedings.

Heard Sri Shakir Hussain, the appellant/applicant in person and perused

the record.

In order to appreciate the issue involved in the present application (I.A.

No. 219/2021), we deem it proper to frame following issues:-



7.1

7.2

(1)  Whether the appellant is an allottee of Unit No. 214, having super
area 569.82 of the respondent project “India Trade Centre”, Sector-
Alfa-2 Greater Noida, Gautam Budh Nagar?

(1i1))  Whether the Appellant, Shri Shakir Hussain falls in the category of
“person aggrieved” and was competent to file complaint in his own

name before the Regulatory Authority as well as present appeal?

(i11)) Whether the holder of power of attorney is competent to file
complaint/institute a suit or/proceedings in his own name instead

of filing of the same in the name of donor of power?

The issue no. (i) requires us to examine as to whether the appellant is an
allottee of Unit No. 214, having super area 569.82 of the respondent
project “India Trade Centre”, Sector- Alfa-2 Greater Noida, Gautam
Budh Nagar?

We have examined the records filed along with memo of appeal and
found that Shri Mohammad Nadeem Shakir Siddiqui booked an office
Unit No. 575 with the respondent on 13.05.2013, which was
subsequently changed to Unit No. 214 vide letter dated 23.01.2014
having super area 569.82 of the respondent project “India Trade Centre”,
Sector- Alfa-2 Greater Noida, Gautam Budh Nagar. The facts of the
allotment have been mentioned in the memo of appeal and all the
correspondence was done by the respondent with Shri Mohammad

Nadeem Shakir Siddiqui.

The term allottee has been defined in Section 2(d) of the Act of 2016,

which reads as follows:-

“Section 2:— Definitions.

(d) “allottee” in relation to a real estate project, means the
person to whom a plot, apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promoter, and
includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or building,
as the case may be, is given on rent;”

As per the definition of the allottee under the provisions of the Act,
2016, it is evident that the allottee of the flat in question is Shri
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Mohammad Nadeem Shakir Siddiqui and not Shri Shakir Husain,
the appellant of the present appeal. The issue no. (i) is decided

accordingly.

The issue no. (ii) is, as to whether the appellant Shri Shakir Husain falls
in the category of person aggrieved and was competent to file complaint
in his own name before the Regulatory Authority as well as present

appeal before this Tribunal?

Section 31 provides for filing of a complaint with the Authority or the
Adjudication Officer by any aggrieved person. The provisions of Section

31 of the Act of 2016 read as follows:-

“Section 31. Filing of complaints with the Authority or the adjudication

officer.—

(1) Any aggrieved person may file a complaint with the Authority or the
adjudicating officer, as the case may be, for any violation or
contravention of the provisions of this Act or the rules and regulations
made thereunder against any promoter allottee or real estate agent, as
the case may be.

Explanation— For the purpose of this sub-section "person" shall include
the association of allottees or any voluntary consumer association
registered under any law for the time being in force.

(2) The form, manner and fees for filing complaint under subsection (1)

b

shall be such as may be specified by regulations.’

The appellant Shri Shakir Husain approached the Regulatory Authority
filing a Complaint No. NCR144/09/2393/2019 against the respondent,
raising a grievance against the incorrect demand from the Developer and
the said complaint was disposed of by means of order dated 27.07.2020
by clubbing four similar complaints. The appellant Shri Shakir Husain,
feeling aggrieved against the order of Regulatory Authority dated
27.07.2020, filed the instant appeal before this Tribunal in his own name,
mentioning in para-5 of the memo of appeal that Mohammad Nadeem
Shakir Siddiqui is the son of appellant and he booked an office Unit in
respondent company. It is admitted fact that the present appellant Shri
Shakir Husain is not an allottee and therefore, he cannot become
applicant/complainant for filing complaint before the Regulatory
Authority as well as feeling aggrieved against the order of Regulatory

Authority he cannot become appellant before this Tribunal.
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In our considered view, test for examining as to whether a person falls in
the category of “person aggrieved” or he is a stranger to the proceedings,

is that:-

» whether the applicant is a person whose legal right has been infringed,
and he has suffered a legal wrong or injury, in the sense that his interest,
recognized by law has been prejudicially and directly affected by the act
or omission of the authority, complained of?

* Further, is he a person who has suffered a legal grievance, a person
“against whom a decision has been pronounced which has wrongly
deprived him of something or wrongfully refused him something, or
wrongfully affected his title to something”?

* Has he a special and substantial grievance of his own beyond some
grievance or inconvenience suffered by him in common with the rest of
the public?

* Was he entitled to object and be heard by the authority before it took
the impugned action? If so, was he prejudicially affected in the exercise
of that right by the act of usurpation of jurisdiction on the part of the
authority?

* [s the statute, in the context of which the scope of the words “person
aggrieved” is being considered, a social welfare measure designed to lay
down ethical or professional standards of conduct for the community?
Or, is it a statute dealing with private rights of particular individuals?

Further, in order to raise grievance/invoke jurisdiction, an applicant has
to have “locus standi” and ordinarily be one who has a personal or

individual right in the subject matter of the application.

The Hon'ble Supreme Court in the case of Shanti Kumar R. Canji Vs.
Home Insurance Co. of New York (1974)2 SCC 387 and State of
Rajasthan Vs. Union of India (1977) 3 SCC 592 examined the
expression “person aggrieved” and observed that it does not include a
person who suffers from a psychological or an imaginary injury; a person
aggrieved must, therefore, necessarily be one, whose right or interest has

been adversely affected or jeopardized.

It is admitted fact that the appellant was not an allottee, therefore,
the appellant cannot have his personal grievance on account of the
delay in delivery of possession by the respondent within a time
frame, as mentioned in the Registration Booklet/Brochure of the

scheme. Issue no. (ii) is decided accordingly.
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Question no. (iii) is, as to whether a holder of power of attorney is
competent to file/institute proceedings in his own name instead of the
name of the allttee/donor of power?

The Powers-of-Attorney Act, 1882 was enacted to amend the law relating
to powers of attorney. Section 1-A of the Act provides that a power of
attorney includes any instrument empowering a specified person to act
for and in the name of the person executing it. Section 2 stipulates that
the donee of a power of attorney may, if he thinks fit, execute or do any
instrument or thing in and with his own name and signature, by the
authority of the donor of the power, and every instrument or thing so
executed and done shall be as effectual in law as if it had been executed
or done by the donor of the power in the name and with the signature and
seal of the donor thereof.

The true meaning of a power of attorney finds elaboration in a judgment
of the Hon’ble Supreme Court in the case of State of Rajasthan Vs.
Basant Nahata & others AIR 1976 SC 578, where the Supreme Court
held as follows:-

"13. A grant of power of attorney is essentially governed by
Chapter X of the Contract Act. By reason of a deed of power of
attorney, an agent is formally appointed to act for the principal
in one transaction or a series of transactions or to manage the
affairs of the principal generally conferring necessary authority
upon another person. A deed of power of attorney is executed
by the principal in favour of the agent. The agent derives a right
to use his name and all acts, deeds and things done by him and
subject to the limitations contained in the said deed, the same
shall be read as if done by the donor. A power of attorney is, as
is well-known, a document of convenience.

52. Execution of a power of attorney in terms of the provisions
of the Contract Act as also the Powers-of-Attorney Act is valid.
A power of attorney, we have noticed herein before, is executed
by the donor so as to enable the donee to act on his behalf.
Except in cases where power of attorney is coupled with
interest, it is revocable. The donee in exercise of his power
under such power of attorney only acts in place of the donor
subject of course to the powers granted to him by reason
thereof. He cannot use the power of attorney for his own
benefit. He acts in a fiduciary capacity. Any act of infidelity or
breach of trust is a matter between the donor and the donee."

In a subsequent decision of the Supreme Court in Special Leave Petition
(C) No.13917 of 2009 (Suraj Lamp & Industries (P) Ltd Vs State of
Haryana), the earlier decision, noted above, was followed by a Bench of

three Hon’ble judges, and held thus:-



93

9.4

"A power of attorney is not an instrument of transfer in regard
to any right, title or interest in an immovable property. The
power of attorney is creation of an agency whereby the grantor
authorizes the grantee to do the acts specified therein, on behalf
of grantor, which when executed will be binding on the grantor
as if done by him (see Section 1-A and Section 2 of the Powers
of Attorney Act, 1882). It is revocable or terminable at any time
unless it is made irrevocable in a manner known to law. Even
an irrevocable attorney does not have the effect of transferring
title to the grantee.”
In a more recent decent decision, while elucidating the scope of Section
138 of the Negotiable Instruments Act 1881, a Bench of three learned
Judges of the Supreme Court in Criminal Appeal No. 73 OF 2007 (A C

Narayanan Vs State of Maharashtra) observed thus:-

"The power of attorney holder is the agent of the grantor. When
the grantor authorises the attorney holder to initiate legal
proceedings and the attorney holder accordingly initiates such
legal proceedings, he does so as the agent of the grantor and
the initiation is by the grantor represented by his attorney
holder and not by the attorney holder in his personal capacity."

In view of the aforesaid analysis, the position in law is that by the
execution of a power of attorney, the donor creates an agency by which
he authorises the donee to perform certain acts on his behalf. These acts,
when performed by the donee, are as effectual as acts which are done by
the donor himself. All acts, deeds and things done by the donee subject to
the limitations contained in the deed, are as effectual as if they have been
done by the donor. The donee acts in place of the donor subject to the
limitations on the powers conferred upon him by the deed of attorney.
That is why it has been a well settled principle of law that the holder of a
power of attorney does not act for his own benefit and acts in a fiduciary
capacity for the donor of the instrument. By executing a power of
attorney, the donor creates an agency in the donee to act on his behalf.
The holder of the power of attorney represents the donor and does not act

in his personal capacity.

In other words, the donee of a power of attorney is no more than an agent
of the donor. The donee represents the donor and does not pursue the
proceeding in his own independent capacity. He acts for and on behalf of

the donor and is subject to the limitations which are contained in the
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instrument by which he is authorised to act on behalf of the donor. The
donee acts for and on behalf of the donor, in the name of the donor and
not for himself. His persona is as an agent of the donor and is subject to

the limitation created by the deed by which he is authorised.

The issue “as to whether a writ petition under Article 226 of the
Constitution can be filed by power of attorney holder” was referred to a
full bench of Hon'ble Allahabad High Court vide Writ Petition
(Consolidation) No. 534 of 2002 (Syed Wasif Husain Rizvi Vs. Hasan
Raza Khan & 6 Ors), and the Hon'ble full bench was pleased to observe

and answer the question as follows:-

“When a writ petition under Article 226 of the Constitution is
instituted through a power of attorney holder, the holder of the
power of attorney does not espouse a right or claim personal to
him but acts as an agent of the donor of the instrument. The
petition which is instituted is always instituted in the name of
the principal who is the donor of the power of attorney and
through whom the donee acts as his agent. In other words, the
petition which is instituted under Article 226 of the Constitution
is not by the power of attorney holder independently for himself
but as an agent acting for and on behalf of the principal in
whose name the writ proceedings are instituted before the
Court.

Having held so, we must, at the same time, emphasize the
necessity of observing adequate safeguards where a writ
petition is filed through the holder of a power of attorney. These
safeguards should necessarily include the following:

1) The power of attorney by which the donor authorizes the
donee, must be brought on the record and must be filed together
with the petition/application;

2) The affidavit which is executed by the holder of a power of
attorney must contain a statement that the donor is alive and
specify the reasons for the inability of the donor to remain
present before the Court to swear the affidavit;, and

3) The donee must be confined to those acts which he is
authorized by the power of attorney to discharge”

On 10.12.2022, during the course of proceedings, a query was made
from Shri Shakir Husain, the appellant/applicant appearing in person as
to how being power of attorney holder of Mohd. Nadeem Shakir he
could file complaint before the Regulatory Authority, and after being
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aggrieved before this Tribunal. On this the appellant sought a week’s
time to address the Tribunal regarding maintainability of the complaint
as well as present defective appeal before this Tribunal in the name of
power of attorney holder. Subsequently, an application for amendment
was filed on 02.01.2021 and after exchange of pleadings on the
amendment application, the order was reserved. In the amendment
application, the appellant stated that it was a bonafide mis-description of
the appellant in the cause title of the appeal, so as to subserve the
ultimate cause of justice and avoid further litigation and multiplicity of
proceedings, in the title of memo of appeal, the words “Mohammad
Nadeem Shakir Siddiqui, son of Shakir Hussain, through his
agent/father/legal practitioner” may be permitted to be added before the
existing Shakir Hussain, in the column of the appellant and in second
line of para 5,(A), of the memo of appeal, the appellant be allowed to be
deleted and substituted by the words ‘Shakir Hussain’. Similarly, the
appellant prayed that in the verification clause, 1% line, after the words

‘Abdul Ghani’, the words as ‘agent/legal practitioner for’ be allowed to

be added.

In support of the application for amendment, an affidavit has been filed

which reads as under:-
“AFFIDAVIT IN SUPPORT OF CLAIM PETITION

I, Mohammad Nadeem Shakir Siddiqui, aged about 42
vears, S/o Shakir Hussain, through Shakir Hussain his
agent/father/legal practitioner R/O D-1, Ezma Palace 33 Cantt.
Road, Lucknow, the deponent, do hereby solemnly affirm and state

on oath as under:

1. That the deponent is the father/agent/legal practitioner and
authority holder of Mohd. Nadeem Shakir Siddiqui (here in after
called purchaser/Allottee) and aware all about the facts of the case.
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VERIFICATION

“I, the deponent above named do hereby verify that the
contents of paras 1 to 6 of this affidavit are true to my
personal knowledge. No part of it is false and nothing

material has been concealed. So help me God.

Signed and verified on 08 day of the month of January of the

b

year 2021, in the courts compound at Lucknow.’

The perusal of the affidavit reveals that the deponent has signed only last
page of affidavit over the word ‘Deponent’ and rest of the pages of
affidavit are not signed by the deponent. It is very surprising as to how
Notary has verified and sworn the affidavit without the signature on
every page of the affidavit. Moreover, the affidavit is also defective. If it
is the affidavit of Shri Shakir Hussain in the capacity of holder of power
of attorney, then in the description “I, Mohammad Nadeem Shakir
Siddiqui, aged about 42 years, s/o Shakir Hussain” could not have been
there, rather same should have been as “I Shakir Hussain ....., power of

attorney holder/father/agent/legal practitioner...etc.”

The photocopy of power of attorney has also been brought on record
along with reply dated 27.11.2020 against the preliminary objection
dated 27.01.2020. The perusal of the same indicates that the donor has
empowered to look after, manage all his movable and immovable
properties and to do or cause to be done all acts, deeds matter and things
in respect of his properties. Shri Mohammad Nadeem Shakir Siddiqui
appointed his father Shakir Husain his lawful attorney for exercising all
the acts noted in the said power of attorney. Relevant para-6 of the

power of attorney is extracted as follows:

“6.To appear before any registering authority and to present
before him any instrument by my said attorney to admit the
execution of the said deed or deeds, to admit the receipt of
consideration on my behalf in his own name and to do any act,

deed or things that may be necessary to complete the



9.8

9.9

10.

11.

12.

13

registration of the said deed or deeds and receive back the

registered document.”
From the perusal of the power of attorney executed in favour of
Shakir Husain, it reveals that the donor of the power of attorney has
not authorized donee/Shri Shakir Hussain to file complaint in his
own name instead of name of donor. The submission of Shri Shakir
Hussain that this is the mis-description of the appellant, is not
acceptable as in para-5 of the memo of appeal he himself mentioned
that “Mohammad Nadeem Shakir Siddiqui (hereinafter called
purchaser) is the son of appellant and he booked an office Unit no.
575 which was later shifted to Unit 214 vide ITC/835 having a Super
Area of 570 Sq. feet in respondent company with down payment of
Rs. 27,24,934.00.” Therefore, it cannot be said that he was not aware
about the factual position. Moreover, it important to note that Shri
Shakir Hussain is practicing Advocate and he supposed to know the
rights, duties and obligation of power of attorney holder and despite
being law knowing person, he on his own volition choose to file
complaint before the Regulatory Authority and thereafter filed
instant appeal in his own name. The affidavit in support of
application for amendment is also defective.
On examination of the aforesaid judicial verdicts on the donee of the
power of attorney, we come to the conclusion that the respondent
was not competent to file the complaint as well as the present appeal

in his own name. The issue no. (iii) is decided accordingly.

In view of the aforesaid analysis, the materials on record as well as
averments of the parties and after examining the position of law on
the subject, we dismiss the Amendment Application (1A/219/2021)
filed by the appellant/applicant for amendment in the memo of

appeal. Consequently, the appeal is also dismissed.

However, the allottee Shri Mohammad Nadeem Shakir Siddiqui is at
liberty to approach the Real Estate Regulatory Authority in

accordance with law, if so advised.
No order as to the costs.

Dated: 15.03.2022
Shakir/Tanveer/- (Rajiv Misra) (D.K. Arora)



