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"The U.P. Real Estate Appellate Tribunal

At Lucknow

Court-1

S1. No.36

Appeal No.472 of 2023

Jaysi Ram Dohare. ...Appellant.

Vs.

U.P. State Industrial Development

Corporation Limited. ...Respondent.

Hon’ble Mr. Justice, Suneet Kumar, Chairman.

Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

l.

Heard Shri Prasoon Kumar Anjor learned counsel for the
appellant, Mrs. Shuchita Singh learned counsel for

respondent. Also perused the record.

The appellant allottee by the instant appeal, is challenging
the order dated 10.05.2023, passed by the learned
Regulatory Authority, n Complaint Case
No.LKO186/09/99918/2023, whereby, the respondent
promoter was directed to handover possession of the unit
along with interest, whereas, the appellant had sought

refund of his deposit along with interest, thereon.

The direction in so far as it relates to delay interest, is under

challenge by the respondent promoter in cross appeal

(Appeal No. 669 of 2023).
The short question that falls for consideration is:

(1)  whether learned Regulatory Authority was justified
in granting relief to the appellant which was not

pleaded and sought by him;
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(1)) whether the appellant is entitled to refund of deposit

and interest thereon under Section 18 (1) of the Act;

The respondent promoter launched a real estate project in
the name and style, ‘Trans Ganga City (Housing Sector)’,
Unnao, on 07.10.2016. The appellant applied for residential
plot on 02.11.2016 which was duly allotted, being Plot
No.C-567 in Sector-4, vide allotment letter dated
17.01.2016. As per terms and conditions appended along
with the application form/brochure, the plot was to be
handed over to the appellant by March, 2017. Pursuant
thereof, appellant deposited Rs.25,36,000/- against the sale
consideration. The balance amount was paid as per
preferential location charges (PLC). The project got
inordinately delayed. Being aggrieved, appellant instituted
a complaint on 14.09.2022, before the learned Regulatory

Authority seeking refund and interest on his deposit.

In rebuttal, learned counsel respondent submits that in
Sector 3 and 4 promoter had received development
certificate (completion certificate) on 01.06.2022. Prior to
the said dated an offer was made on 09.09.2019 to all the
allottees, including, the appellant to either continue in the
project or surrender the unit and take refund along with
interest at 6 percent. It is informed that the appellant had

expressed his consent to continue in the project.

It is submitted by the learned counsel for the respondent
that in breach of his consent/undertaking, appellant allottee
instituted a complaint for refund which was not
maintainable. After obtaining the completion certificate
(CC), respondent made an offer of possession of the plot to
the appellant on 21.07.2022. Further, it is submitted that
since the project came to be completed on 01.06.2022, in

the circumstances, it was not open for the appellant to
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withdraw from the project. Learned Regulatory Authority
committed no illegality in directing the respondent to
handover possession of the plot along with the delay

interest, instead of directing refund of the deposit.

In this back drop the following questions fall for

consideration:

(1)  whether appellant allottee could have sought refund
of his deposit in a project which came to be

completed on 01.06.2022;

(1)) whether the project (Sector 4) came to be completed
for occupancy pursuant to development certificate

dated 01.06.2022.

The aforenoted points involve mixed questions of fact and

law, therefore, are being decided together.

The facts inter se parties are not in dispute. The appellant
allottee came to be allotted a plot in residential Sector-4 of
Trans Ganga City, (Housing Scheme Unnao), which came
to be launched by the respondent in 2016. As per terms and
conditions, the plot was to be handed over to the appellant
allottee by March, 2017. Admittedly, the project was
delayed and the respondent promoter received development
certificate on 01.06.2022 for Sector 3 and 4. It appears that
a large number of complaints came to be filed by the
allottees before the learned RERA Authority, disputing the
correctness and the factum of completion of the project
noted in the development certificate. Learned Regulatory
Authority in exercise of its power constituted a committee
for spot inspection. The site inspection report has been
placed on record. The project was inspected on 01.09.2023,
the report came to be submitted on 05.09.2023 which was
duly wuploaded on the RERA Portal. The report
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categorically records that completion certificate has not
been received for the real estate project. The finding
recorded for sector 3 and 4 notes that 85 percent of the road
work, 75 percent of water supply, 80 percent sewer system,
70 percent electric work and other works of basic amenities
has been executed on the spot. The report, however,
categorically records with the units have not been
demarcated on the spot, therefore, it i1s not possible to
identify the units allotted to the complainants. The spot
inspection was carried out in the presence of
representatives of the complainants and respondent
promoter. On query the representatives of the respondent
promoter informed that he has no information with regard
to the units allotted to be allottees. Further, it is noted in the
report that the work on spot is not complete. In respect of
the entire real estate project, it is noted that 50 to 55 percent
of the work is complete and other short comings are also
noted therein. The respondent has not disputed the findings

recorded and noted in the spot inspection report.

In the above back drop learned counsel for the appellant
submits that development certificate (CC) dated 01.06.2022
for Sector 3 & 4, is merely an eyewash as the units are
neither identifiable on spot, nor the project was complete
for want of completion certificate. In view thereof, it is
submitted that the complaint of the appellant allottee
instituted on 14.09.2022 was maintainable for refund of

deposit and interest thereon under Section 18 (1) of the Act.

Having due regard to the findings returned by the spot
inspection report, it can be safely concluded that the project
was incomplete, the units of the allottees are not
identifiable on the spot. In the circumstances the appellant

allottee was justified in seeking refund of his deposit and
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not taking possession of the unit. In so far as, the
undertaking furnished by the appellant to continue in
project on the offer made by the respondent promoter, that
would not bind the appellant in view of the subsequent spot
inspection report of the project. The appellant cannot be
compelled by the promoter to continue in a delayed project
indefinitely and take possession of the unit which is not
identifiable on the spot. It is always open to the allottee to
withdraw from a delayed project. Any such undertaking
which is against the mandate of Section 18 of the Act, is
void ab intio, accordingly, the complaint of the appellant
for refund of his deposit under Section 18 (1) of the Act
was maintainable. The question No. 1 and 2 are answered

accordingly.

In the facts and circumstances of the case and for the
reasons assigned hereinabove, the appeal is disposed of by

passing following orders:-

(1). Appeal No.472 of 2023 (Jaysi Ram Dohre. Vs. U.P.
State Industrial Development Corporation, Limited)

1s allowed;

(i1) the impugned order dated 10.05.2023 passed by the
learned Regulatory Authority at Lucknow, in
Complaint Case No.LKO186/09/99918/2023, is set
aside and quashed to the extent it relates to the

appellant;

(i11). the respondent promoter is directed to refund the
deposit at Rs.25,36,000/- along with interest thereon
at MCLR+1% till the date of actual payment, the
amount to be paid to the appellant allottee within 45
days,
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(iv). the litigation cost assessed at Rs.20,000/- to be paid

by the respondent to the appellant.

Date:27.03.2025
RajneeshPS)

(Devindar Singh Chaudhry) (Suneet Kumar)



