THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-244/2021

JITENDRASINGH e Appellant
Versus

AWADH BUILDCON e Respondent

Counsel for Appellant Counsel for Respondent

ABHISHEK KHARE SAURABH MISRA

AAHUTI AGARWAL

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Ms. Aahuti Agarwal, Advocate is present on behalf of the appellant and Shri
Saurabh Misra, Advocate appeared on behalf of the respondent.

The submission of learned counsel for the appellant is that the appellant booked a
unit with the respondent and Allotment Letter was issued by the respondent on
18.08.2017. As per clause 11 of the Allotment Letter the possession was required
to be given by the respondent by June 2019 with an addition of six months i.e. by
December, 2019 in case of certain circumstances. It is also submitted by the
learned counsel for the appellant that apart from booking of the said unit in the
month of August 2017, the appellant acted as broker/commission agent of the
respondent and was receiving amounts as his commission from the respondent and
in support of her submission, the learned counsel for the appellant placed before us

the bank statements vide Annexure-6 from page no. 40 to 50.

The learned counsel for the appellant further submitted that appellant by means of
complaint dated 05.10.2019 sought refund of the deposited amount along with
interest and during the course of hearing before the Regulatory Authority vide
written argument/objections, the respondent vide para-6 admitted receipt of the

amount of Rs. 24,79,000/- and vide para-9 stated that on the request of cancellation



and refund of the deposited amount, the respondent had already returned an
amount of Rs. 11,18,000/- till date and the chart has also been annexed, giving the
details of the amount sent through IMPS/NEFT/Cheques as well as cash.

Learned counsel for the appellant submitted that the perusal of the chart indicates
that respondent started paying different amounts ranging from Rs. 3,000/- to Rs.
1,00,000/-. On various occasions an amount of Rs. 50,000/- was paid by the
respondent from 03.05.2017 till 14.01.2019, whereas the unit was booked by the
appellant with the respondent on 18.08.2017. Therefore, the chart placed by the
respondent in the pleadings in para-9 of the objection/written argument establishes
the relationship between the appellant and the respondent as broker/commission
agent and after alleged application of the appellant dated 15.07.2019 regarding
cancellation of the unit, the respondent has not brought anything on record,
indicating the action taken on the said letter as well as any amount sent after
15.07.2019. But the Regulatory Authority misread the objection of the respondent
and while rejecting the complaint of the appellant observed that an amount of Rs.
11,18,200/- has been returned and therefore, the complainant can approach the
competent authority/civil court for rest of the amount and the issue does not fall

within the jurisdiction of RERA Act.

The learned counsel for the appellant emphasizes that the Regulatory Authority
without examining the record and in violation of the provisions of Section 18
passed the order, though presumably any amount has been returned by the
respondent, then even for rest of the amount the complaint of the appellant was
maintainable before the Regulatory Authority being allottee of the respondent.
Therefore, the impugned order deserves to be set aside and the complaint of the
appellant is liable to be allowed with the direction to the respondent to refund all

the deposited amount along with admissible interest.



Shri Saurabh Misra, learned counsel for the respondent submitted that the appellant
requested the bank to stop the payment of loan amount vide letter dated 21.08.2018
and 01.11.2018 (page no. 43 and 44) and the amount of Rs. 11,18,200/- has been
refunded to the appellant in pursuance to the request of cancellation of unit by the

appellant.

A specific query was made from learned counsel for the respondent that the alleged
letter of cancellation is dated 15.07.2019 and what material has been brought on
record by the respondent before the Regulatory Authority as well as before this
Tribunal regarding action taken on the said letter and as per the chart mentioned in
para-9 of the written statement before the Regulatory Authority, the start date of
transfer of amount is 03.05.2019 and the last transaction shows of 14.01.2019 and
how this amount can be said to be claimed by the respondent as refund of the
amount in pursuance to the cancellation request of the appellant dated 15.07.2019

as no transaction has been shown in the chart after 15.07.2019.

The learned counsel for the respondent asked for some reasonable time to seek

instruction in the matter.

Appreciating the request of learned counsel for the respondent, put up this matter

tomorrow i.c. 14.07.2023 for further hearing.

The respondent is directed to place before the Tribunal the action taken on the
alleged request of appellant dated 15.07.2019 and amount of refund in pursuance
of the request of the appellant.

(K.K. Jain) (D.K. Arora)

Dated: 13.07.2023
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