THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-225/2025

MANISH MALHOTRA s Appellant
Versus

M/S SHREE KAPILESHWAR PROPERTIES PRIVATE LIMITED ............. Respondent

Counsel for Appellant Counsel for Respondent

IN PERSON

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member
Hon’ble Mr. Rameshwar Singh, Administrative Member

1. Case taken up in the revised call.

2. No one has put in appearance on behalf of respondent. The case is
proceeding ex parte against the respondent.

3. Heard appellant in person.

4. The appellant, by the instant appeal is raising challenge to the order dated
16.05.2025, passed by the Adjudicating Officer, UP RERA, at Lucknow, in
complaint no. ADJ/LKO167/02/126983/2025, whereby, the complaint
came to be rejected solely on the ground that the respondent’s project is not
registered as an ongoing project under the Real Estate (Regulation and
Development) Act, 2016 (for short, ‘Act, 2016).

5. The short question that arises for consideration is as to whether the
impugned order passed by the Adjudicating Officer is just and lawful,
and/or whether the Adjudicating Officer should have awaited the outcome
of the simultaneous complaint instituted by the appellant before the
Regulatory Authority seeking possession and interest of the unit, wherein,
the question of registration of the project is under consideration.

6. The facts, inter se, parties are not in dispute.

7. A plot bearing no.B-11, admeasuring 180 sq yards in Residential Project
Commanders Brahma Green, Chaumuha, Tehsil Chhata, District Mathura,
came to be allotted to the erstwhile allottees, namely, Amit Gupta/Monika

Gupta on 25.01.2014. The agreement (ATS) dated 30.06.2014 came to be
executed by the respondent in favour of the erstwhile allottees. The



10.

11.

(1)

(ii)

erstwhile allottees subsequently transferred plot/unit to the appellant
against a total consideration at Rs. 9,15,000/-, which was duly
acknowledged and approved by the respondent as full and final settlement
dated 27.02.2019. Thereafter, appellant deposited charges towards external
development and sale deed of the plot came to be executed by the
respondent in favour of the appellant on 13.03.2019, however, physical
possession of the plot was not handed over.

The appellant, aggrieved by the delay of the project instituted a complaint
under Section 31, read with Section 72 of the Act, 2016 seeking
compensation. The Adjudicating Officer rejected the complaint solely on
the ground that the project was not registered with UP RERA in terms of
Section 4 of the Act, 2016, hence the complaint was not maintainable.
Aggrieved, the present appeal has been filed.

It is informed that appellant had simultaneously instituted a complaint
bearing no. LKO/167/03/127781/2025, before UP RERA seeking physical
possession of the unit/plot, as well as, delay interest on the deposit in the
ongoing project.

In the said complaint the learned Regulatory Authority is seized with an
issue as to whether the project launched by the respondent promoter is an
ongoing project within the meaning of Section 3(2) of Act, 2016. In view
thereof, it was incumbent upon the Adjudicating Officer to have awaited
the finding to be returned by the Regulatory Authority in the subsequent
complaint on the primary issue.

Having due regard to the facts and circumstances of the case we dispose of
this appeal, on consent, by passing the following orders.

The impugned order dated 16.05.2025, passed in Complaint No.
ADJ/LKO167/02/126983/2025, is set aside and quashed.

The Complaint No. ADJ/LKO167/02/126983/2025 is restored to its
original number and file. The complaint instituted before the
Adjudicating Officer shall be heard and decided on merit after decision
of the Regulatory Authority in pending Compliant No.
LKO/167/03/127781/2025.

(1) The Regulatory Authority is directed to decide the Compliant No.

LKO/167/03/127781/2025, by framing an issue as to whether the
project launched by the respondent was an ongoing project on the date



on which Act, 2016, came to be enforced mandating registration of
ongoing projects.

(iv) Inthe event, Regulatory Authority returns a finding that the project was
an ongoing project, a direction shall be issued for registering the project
in terms of Section of 4 of the Act 2016, and proceed to decide the

pending complaints on merit.

(v)  No order as to cost.

(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)

Dated: 20.11.2025
IRFAN



