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BENCH NO. 1 
 

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 
AT 

LUCKNOW. 
 

Appeal No. 182 of 2019 

 

Arun Kumar Dwivedi       ………Appellant 

Versus 

Uttar Pradesh Real Estate Regulatory Authority & another.  …Respondents 

 

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 
 

1. Shri Arun Kumar Dwivedi (hereinafter referred to as ‘the appellant’) has 

preferred this appeal under Section 44 (1) of the Real Estate (Regulation 

and Development) Act, 2016 (hereinafter referred to as ‘the Act 2016’) 

against the order dated 26.06.2019 passed by the U.P. Real Estate 

Regulatory Authority, Lucknow (hereinafter referred to as the 

‘Regulatory Authority’) in Complaint No. 10201821435 whereby the 

complaint of the appellant has been dismissed.  

2. The facts of the case, in brief, as culled out from the memo of appeal, are 

that the appellant booked a flat in Mandakini and Bhagirthi Enclave, a 

project of U.P. Avas Evam Vikas Parishad (respondent no.2), on 

18.03.2013 by depositing Rs.2,20,000/-.  On 01.03.2014 the appellant 

was allotted Flat No. 3/T3-1106 in Alaknanda Enclave.  In the 

allotment/demand letter dated 01.03.2014 the total cost of the flat was 

mentioned as Rs.43.15 lacs which was to be deposited in 8 quarterly 

installments between 01.04.2014 to 01.01.2016.  The appellant deposited 

the said amount within time. 

2.1  On 04.05.2018 a letter was sent to the appellant by respondent no. 2 

(Uttar Pradesh Avas Evam Vikas Parishad) demanding Rs.8,16,607/- 

which is 18.9 percent of the cost of the flat.  The appellant sent a 

representation to respondent no. 2 on 25.06.2018 praying to suspend the 

order for payment of excess amount of Rs.8,16,607/-.   
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2.2  Thereafter the appellant filed a Writ Petition No. 21449(M/B) of 2018 

before the Hon’ble High Court.  The Hon’ble High Court directed the 

respondents therein to treat the petition as a representation and take a 

decision in accordance with law. 

2.3  On 07.08.2018 a letter was received by the appellant from respondent no. 

2 informing that final cost will be enforced after receiving first 

installment.  Thereafter respondent no. 2 issued another letter dated 

06.09.2018 to the appellant that the final cost will be enforced on the date 

of payment of first installment.  The appellant had deposited his first 

installment on 20.03.2014. 

2.4  As per clause 2.1 of the booklet of the project the appellant should have 

been given possession of the flat within 30 months i.e. by September 

2016 but respondent no. 2 completed its project in May, 2018.  In this 

way the respondent no. 2 has delayed the project by more than one and a 

half year.  GST has also been charged from July, 2017. The appellant 

made an online complaint before the Regulatory Authority on 

13.10.2018. 

3.   The appellant has challenged the impugned order dated 26.06.2019 

passed by the Regulatory Authority on the ground that the impugned 

order has been passed without considering the facts and circumstances 

and the impugned order has been passed in an illegal and arbitrary 

manner.  

4.  The appellant has prayed for the following reliefs:-- 

(a)  To quash the order dated 26.06.2019 passed by the Regulatory 

Authority in Complaint No. 10201821435. 

(b)  To direct the respondent to provide possession of the flat in 

question without paying the excess amount, in the interest of 

justice.  

(c)  To award cost of the application in favour of the appellant against 

the respondents jointly and severally.  
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5.  Respondent no. 2 (U.P. Awas Evam Vikas Parishad) filed its objection 

and submitted that the order dated 26.06.2019 passed by the Regulatory 

Authority is just, legal and sustainable in the eye of law.  

5.1 In Mandakini, Bhagirathi and Alaknanda Enclave Project of respondent 

no. 2, the registration for allotment of flat under Self Financing Multi 

Storey Building Scheme had been opened and Registration Booklet 

mentioning the terms and conditions of allotment had been issued in 

2014.  

5.2  Clause 2.1 of the Registration Booklet provides that the cost of the flat 

mentioned in the brochure is an estimated cost.  On completion of the 

project, after final costing of the flat, the final cost would be payable.  

Clauses 2.1 and 9.1 provide the expected priod of 30 months for 

completion of construction of the flat.  These clauses do not provide the 

period of 30 months for delivery of possession.  

5.3  Clause 2.3 of the Registration Booklet provides that besides the cost of 

the flat the location charges would be payable by the allottees of first, 

second and third floors.  Clause 2.4 of the Registration Booklet provides 

that Car Parking charges would be payable by the allottee.  Clause 2.5 of 

the Registration Booklet provides that free hold charges would be 

payable by the allottee.  As per clause 2.6 of the Registration Booklet the 

maintenance charges and other miscellaneous charges would be payable 

by the allottee.  Clause 2.11 of the Registration Booklet provides that 

besides the cost of the flat the service tax, G.S.T and VAT etc. imposed 

by the State Government or Central Government would be payable by the 

allottee.  

5.4   The terms and conditions of clauses 4.6 and 4.7 of the Registration 

Booklet provide that due to delay, if the respondent could not allot the 

flat after six months of the payment of last installment, on demand of the 

allottee the amount deposited by the allottee would be refunded along 

with interest at the rate payable on Saving Bank Account; by the 

Nationalized Bank.  Clause 9.2 of the Registration Booklet provides that 

delivery of possession would be made after full payment of the cost of 

the flat payable after final costing and execution of sale deed. 
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5.5  The terms and conditions of clause 4.6 of the Registration Booklet are 

applicable where the allottee chooses to terminate the contract by 

claiming refund due to delay of the project but there is no  provision for 

payment of interest where the allottee claimed possession of the flat and 

agreed to pay the final cost of the flat.  

5.6  After accepting the terms and conditions of the Registration Booklet the 

appellant had applied for allotment of 3 BHK plus servant type flat under 

self financing scheme by depositing the Registration Amount of 

Rs.2,20,000/- and in the eligibility draw held on 12.02.2014 the appellant 

was declared successful for allotment of Flat No. 3/T3-1106 and on the 

basis of estimated cost of Rs.43,15,000/- of the flat the demand letter 

dated 01.03.2014 had been issued to  the appellant subject to final 

determination of price after completion of flat.  The said estimated cost 

was assessed on the basis of 150 sq. meter super area and constructed 

area 135.92 sq.meter of the flat.  In accordance with demand letter dated 

01.03.2014 the amount of Rs.4,15,000/- was to be deposited within 30 

days from the date of issue of demand letter and remaining amount of 

Rs.36,80,000/- was to be deposited in eight quarterly installments of 

Rs.4,60,000/- each.  In the demand letter dated 01.03.2014 it was 

mentioned that on the delayed payment of installments 13.5% additional 

interest would be payable.  Further the information regarding final cost of 

the flat and other misc. charges would be given through allotment letter.  

5.7  After final costing of the flat the allotment letter dated 04.05.2018 had 

been issued to the appellant.  On the basis of increased super area 151.16 

sq. meter and constructed area 138.80 sq. meter the construction cost of 

the flat had been fixed at Rs.51,31,607/- and by adding 12% free hold 

charge of Rs.1,03,470/- the total cost of the flat had been fixed at 

Rs.52,35,077/-.  By the said letter dated 04.05.2018 the appellant was 

directed to deposit the balance cost of the flat and complete the 

formalities for execution of sale deed and take possession of the flat.  The 

appellant neither deposited the amount nor completed the formalities for 

execution of sale deed nor took possession of the flat.  

5.8 In compliance of the order dated 27.07.2018 passed by Hon’ble High 

Court in Writ Petition No. 21449(MB)/2018 the respondent issued 
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amended allotment letter dated 07.08.2019 for depositing the  balance 

cost of the flat, completing the formalities for execution of sale deed and 

taking possession of the flat. 

5.9  Thereafter the appellant submitted a letter dated 16.08.2018 for taking 

decision in compliance of the order dated 27.07.2018 passed by Hon’ble 

High Court.  The Estate Management Officer sent reply dated 06.09.2018 

to the appellant informing that in accordance with the terms and 

conditions of the Registration Booklet, final costing of the flat had been 

made and on that basis the allotment letter dated 04.05.2018 had been 

issued.  In the said allotment letter the cost of the flat had been fixed on 

the basis of increased super area and constructed area.  Further in 

accordance with the terms and conditions of the Registration Booklet the 

car parking charges, free hold charges and maintenance charges had been 

correctly charged from the appellant. 

5.10  The Regulatory Authority correctly considered all the material facts and 

evidences produced before it and found that in accordance with the terms 

and conditions of the Registration Booklet the construction cost of the 

flat, car parking charges, free hold charges and maintenance charges had 

been correctly charged from the appellant and rejected the complaint of 

the appellant which is perfectly legal, just and proper and is sustainable 

in the eye of law. 

5.11  The appellant has not mentioned any legal ground on the basis of which 

the appellant has challenged the order of the Regulatory Authority and as 

such the appeal of the appellant is not maintainable and is liable to be 

dismissed.  

6.  The appellant filed his reply/rejoinder to the objection of the respondent 

denying the averments made in the objection and reiterating the 

averments made in the memo of appeal.   The appellant further submitted 

that clause 2.1 of the brochure stated that the cost of the flat is estimated 

and final cost of the flat shall be decided at the time of completion of the 

project while clause 11.7 clearly stated that the final amount of the flat 

shall be decided at the time of payment of first installment and that the 

cost of the flat is likely to escalate due to the increase in the market price 

of the flat and in case the increase is more than 20% then the allottee can 
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take back his entire money without any deduction and without any 

interest.  The above mentioned clauses are not only contrary to each other 

but are also arbitrary in nature and that the appellant is not liable to pay 

the escalation in the cost of the flat as the delivery of possession was 

delayed by respondent no. 2. The possession was promised after 30 

months i.e. September, 2016 but the said project was completed in May, 

2018 and the appellant has to pay increase of 18.9% which is 

Rs.8,16,607/-. 

6.1  The appellant was initially allotted a flat in ‘Mandakini and Bhagirathi 

Enclave’ by depositing Rs.2,20,000/- and after a year on 01.03.2014 the 

appellant was allotted another flat in ‘Alaknanda Enclave’ bearing Flat 

No. 3/T3-1106 which was not requested by the appellant but it was due to 

merger/amalgamation of the projects.  

6.2  The demand for the excessive amount of the flat after delay in providing 

the possession of the flat to the appellant is not only illegal but is also 

arbitrary.  

6.3 In compliance of the order of Hon’ble High Court dated 27.07.2019 

respondent no. 2 decided the representation of the appellant vide letter 

dated 06.09.2018 but no reasons were stated therein regarding escalation 

of the cost of the flat.  The excessive amount demanded by respondent 

no. 2 was paid by the appellant to respondent no. 2 on 16.07.2019, under 

protest.  

6.4  The fact regarding the increased super area and the constructed area is 

merely a concoction of excuses and is not substantiated by any kind of 

evidence.  This fact was also not mentioned in the demand letter dated 

07.08.2018.  Increase in the super area and the constructed area was 

neither in the knowledge of the appellant nor the appellant ever 

consented for it.  Therefore, the appellant cannot be harassed for paying 

any charges on such alleged increase after delay in delivery of 

possession. 

6.5  The appellant disputed the price escalation of the said flat after a delay in 

delivery of possession and the price escalation of the flat was due to 

delay caused by respondent no. 2 and, therefore, the appellant is not 
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liable to pay escalation price in May 2018 whereas possession was 

promised in September 2016.  

7.  Heard Sri Tanay Hazari, learned counsel for the appellant and Sri N. N. 

Pandey, learned counsel for respondent no.2. 

7.1 On examination of the submission of learned counsel for the parties, 

perusal of pleadings and record, the factual position of the case is as 

follows: 

7.2 The respondent no. 2 launched Awadh Vihar Yojna-2014 under self 

financed multi storied buildings i.e. Mandakini, Bhagirathi and 

Alaknanda Enclave. The appellant registered a flat for Mandakini and 

Bhagirathi Enclave on 18.03.2013 by depositing Rs. 2,20,000/-. After 

about one year on 01.03.2014, in order to accommodate the applicants of 

Bhagirathi Enclave on account of excess applications, a lottery draw was 

held on 12.02.2014 and the appellant was declared successful and was 

allotted a Flat No. 3/T3-1106 in Alaknanda Enclave at the estimated cost 

of Rs. 43,15,000/- consisting of 150 sq. meter super area and constructed 

area 135.92 sq. meter and a demand letter dated 01.03.2014 was issued 

by Respondent no.2, whereby the appellant was required to deposit Rs. 

4,15,000/- within 30 days and the remaining amount of Rs. 36,80,000/- 

was to be deposited in eight quarterly installments of Rs. 4,60,000/- each. 

It was clarified in the demand letter that on the delayed payment of 

installments 13.5% additional interest would be payable and information 

regarding final cost of the flat and other misc. charges would be given 

through allotment letter.  

7.3 The appellant deposited the amount as per the payment schedule after 

agreeing for flat in Alaknanda Enclave. After final costing of the flat, the 

allotment letter dated 04.05.2018 was issued to the appellant on the basis 

of increased super area 151.16 sq. meter and constructed area 138.80 sq. 

meter. The construction cost of the flat had been fixed Rs. 51,31,607/- 

and after adding 12% free hold charge of Rs. 1,03,470/-, the total cost of 

the flat was fixed of Rs. 52,35,077/- and the appellant was requested to 

deposit balance cost of the flat and complete formalities for execution of 

the sale-deed and taking over the possession of the flat.  
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7.4 The appellant sent a representation to the respondent no. 2 on 25.06.2018 

to suspend the order for payment of excess amount of flat which was 

18.9% and thereafter filed a Writ Petition bearing No. 21449 (MB) of 

2018 before the Hon’ble Allahabad High Court and the same was 

disposed of with a direction to the respondent to treat the petitioner’s 

petition as a representation and take a decision in accordance with law.  

The respondent no.2 in compliance of the direction of Hon’ble High 

Court dated 27.07.2018 issued amended allotment letter dated 07.08.2019 

for depositing balance amount of the flat as well as for completing the 

formalities for execution of the sale-deed and for taking possession of the 

flat. The appellant submitted a letter dated 16.08.2018 for taking decision 

in compliance of the order of Hon’ble High Court dated 27.07.2018. The 

Estate Management Officer of respondent no. 2 sent reply dated 

06.09.2018 informing the appellant that in accordance with the terms and 

conditions of the Registration Booklet, final costing of the flat had been 

made vide office order dated 16.11.2017 and on that basis the allotment 

letter dated 04.05.2018 had been issued.  In the said allotment letter the 

cost of the flat had been fixed on the basis of increased super area and 

constructed area as well as in accordance with the terms of the 

Registration Booklet, it was held that the car parking charges, free hold 

charges and maintenance charges had been correctly charged from the 

appellant/complainant.  

7.5 The appellant approached the Regulatory Authority by means of 

complaint disputing the cost of the flat and other misc. charges. The same 

was dismissed by the Regulatory Authority by means of impugned order 

dated 26.06.2019.  

7.6 Feeling aggrieved against the said order dated 26.06.2019, the appellant 

approached this Tribunal by means of instant appeal seeking direction for 

quashing of the order dated 26.06.2019 passed by the Regulatory 

Authority in Complaint No. 10201821435 and also for directing the 

respondent No. 2 to provide the possession of the flat in question without 

paying enhanced amount. The learned counsel for the appellant during 

the course of argument submitted that appellant has deposited first 

installment on 20.03.2014 of Rs. 4,15,000/- within 19 days from the date 

of issuance of demand letter by the respondent no. 2. Only in 19 days the 
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building material rate not became as much higher as respondent no. 2 

demanded and this itself shows that the demand by respondent no. 2 is 

illegal and arbitrary.  

7.7 Further as per the Registration Booklet of the flat, the appellant should 

have got the possession upto September, 2016, but the respondent no. 2 

has completed it project by May 2018 and caused delay for more than 

one and half year and GST has also been charged from July 2017. The 

learned counsel for the appellant further submitted that as per Clause 2.1 

of the Brochure/Booklet, wherein the cost of the flat is estimated and 

final cost of the flat is to be decided at the time of completion of the 

project. In Clause 11.7, it is clearly stated that final cost of the flat shall 

be decided at the time of first installment and the cost of the flat is likely 

to escalate due to increase in the market price of the construction 

material. The said Clauses are not only contrary to each other but also 

arbitrary in nature and the appellant is not liable to pay the escalation in 

the cost of the flat as the delivery of the possession was delayed by 

respondent no. 2. 

8. On the basis of pleadings, records and submissions of learned counsel for 

the parties, we deem it proper to frame following issues:-  

(i)  Whether as per the terms and conditions of the Registration 

booklet/brochure of the project, the cost indicated in the 

allotment/demand letter dated 01.03.2014 was estimated and the 

final cost of the flat was to be calculated on completion of the 

Project? 

(ii)  Whether the allottee was at liberty to seek refund in case of 

enhancement of cost due to escalation more than 20%? 

(iii)  Whether in case of change in the cost due to change in the super 

area, the same was to be adjusted in the final estimation of the cost 

of the flat?   

8.1 In order to appreciate the controversy involved in the instant appeal, we 

deem it proper to extract the relevant provisions of the demand letter, 

Registration Booklet/Brochure of the Project as follows:- 
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                Ekkax&i= fnuk¡d 01@03@2014 

 
 
¼1½    ¶ySV dk vuqekfur foØ; ewY;&#i;k&43-15 yk[k 
 
¼2½    ¶ySV dk lqij ,fj;k            150-00 oxZehŒ 
      fufeZr {ks=Qy                  139-92 oxZehŒ 
 

fu;e ,oa “krsZa 
 
¼6½   ¶ySV ds ewY; esa deh&of̀) gksus ij çns”ku i= }kjk lwfpr fd;k tk;sxkA 
¼12½   Hkou ds lqij ,fj;k esa ifjorZu gksus ds QyLo:Ik ykxr esa tks ifjorZu  
vk;sxk mls vfUre ewY;kadu esa lek;ksftr fd;k tk;sxkA 

 
2. vU; “krsZa             (बुकलेट  के अनुसार) 

 
2.1 mDr mfYyf[kr ewY; vuqekfur gSA fuekZ.k 30 ekg esa fd;k tkuk çLrkfor 

gSA ifj;kstuk ds iw.kZ gksus ij okLrfod ewY;kadu ds vuqlkj gh vfUre 
ewY; ns; gksxkA vr% fu;r fd’rksa dh /kujkf”k ?kV&c<+ ldrh gSA lEifÙk 
ds orZeku esa fu/kkZfjr vuqekfur ewY; esa] vifjgk;Z dkj.kksa tSls Hkou fuekZ.k 
lkexzh dh cktkj njksa esa of̀) gksus ij ifjorZu lEHko gSA lqij ,fj;k dh 
x.kuk esa ikfdZax {ks=Qy dks lfEefyr ugha fd;k x;k gSA 

2.4 mDr vuqekfur@vkxf.kr ewY; ds vfrfjDr çR;sd ¶ySV esa vkosndksa dks 
vyx&vyx ,d dkj ikfdZax ds fy, Lisl cslesUV@fLVYV esa vkjf{kr 
djkuk vfuok;Z gksxk] ftlds fy, ,d dkj ikfdZax gsrq #i;k&200000-00 
,oa vfrfjDr vksiu dkj ikfdZax ds fy, #i;k&75000-00 vfrfjDr ns; 
gksxkA dkj ikfdZax dk vkoaVu ykVjh Mªk ds vk/kkj ij fd;k tk;sxkA 

2.5 çR;sd vkoaVh dks ,UDyso ds dqy lqij ,fj;k esa vkoafVr lqij ,fj;k ds 
vuqikr esa gh ,UDyso dh Hkwfe esa Ýh&gksYM pktZ rRle; xzqi&gkmflax esa 
çpfyr nj ij vfrfjDr ns; gksxkA 

2.6 ¶ySV~l dk HkkSfrd dCtk vkoaVh dks çnku djus dh frfFk ls 02 o"kZ rd 
vuqj{k.k O;; gsrq vkoaVh dks ÞdkWiZl Q.Mß esa ¶ySV ds LohÑr foØ; ewY; 
dk 05 çfr”kr /kujkf”k HkkSfrd dCtk ls iwoZ ns; gksxhA ,UDyso esa loZçFke 
O;fä }kjk fn;s x;s dCtk dh frfFk ls 02 o"kZ ds ckn vuqj{k.k dk;Z 
vkoafV;ksa dh mijksDr dkWiZl Q.M dh vo”ks"k cph /kujkf”k lfgr vkoafV;ksa 
dh osyQs;j lkslk;Vh dk gRrxr dj fn;k tk;sxkA rRi’pkr~ lfefr dks 
vuqj{k.k vius lzksrksa ls djuk gksxkA fu/kkZfjr j[k&j[kko O;; HkkSfrd dCtk 
çkIr djus dh frfFk ls çfrekg vkoaVh }kjk ns; gksxkA 

2.7 ifjlj dk j[k&j[kko vyx ls çFke dCts dh frfFk ls 02 o"kZ rd ifj"kn 
}kjk fd;k tkuk çLrkfor gSA blds mijkUr mDr ¶ySV~l dh ^jsthMsUV 
osyQs;j lkslk;Vh }kjk fd;k tk;sxkA çR;sd vkoaVh dks osyQs;j lkslk;Vh 
dk lnL; cuuk vfuok;Z gksxkA 

2.8 Lkqij ,fj;k ij #i;k&1-10 çfr oxZfQV dh nj ls lkekU; lsokvkas tSls 
fy¶V] tujsVj] dSEil ykbV flD;ksfjVh xkMZ] V~;wcosy vkijs”ku] dE;wfuVh 
lsUVj] fo|qr fcy] lQkbZ vkfn ds j[k&j[kko gsrq çR;sd ¶ySV vkoaVh dks 
çfrekg vfrfjDr ns; gksxk] tks le;&le; ij j[k&j[kko ,tsUlh ;Fkk 
ifj"kn@jsthMsUV lkslk;Vh }kjk vko’;drk ds vuq:i ?kVk;k c<+k;k tk 
ldsxkA 
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11. vU; egRoiw.kZ lwpuk@”krsZa 

 
11.7 lEifÙk dk vfUre ewY; çFke fd’r dh frfFk ij ykxw gksxk] lEifÙk ds  

vuqekfur ewY; esa cktkj nj esa of̀) gksus ij of̀) lEHkkfor gSA 20 çfr”kr 
ls vf/kd of̀) gksus ij vkosnd ;fn pkgs rks viuh iwjh /kujkf”k fcuk fdlh 
dVkSrh ds fcuk C;kt ds çkIr dj ldrk gSA 

11.8 vkoaVu rd bl ;kstuk dh fdlh “krZ esa la”kks/ku dk vfUre vkokl vk;qDr 
esa fufgr gksxk rFkk ,sls la”kks/ku çHkkoh gksxsaA Hkfo"; esa ifj"kn }kjk 
le;&le; ij ;fn dksbZ fu;e@”krsZa ykxw gksxh rks og vkosnd dks ekU; 
gksxhA 

9. In order to examine Issue no. (i), we perused the allotment/demand letter 

dated 01.03.2014. The cost of the flat was mentioned as Rs. 43,15,000/- 

having super area 150 sq. meter and constructed area 135.92 sq. meter 

area. In clause-6 of the terms and conditions enclosed with the 

allotment/demand letter it has been mentioned that decrease and increase 

in the cost of the flat will be informed in the allotment letter and in case 

of change in super area, the change in cost will be adjusted in the final 

cost. Clause-2.1 of the ‘Other Conditions’ of the Registration 

Booklet/Brochure provides that the cost mentioned is the estimated cost 

and on completion of the Project final costing of the flat will be 

determined and it will be payable by the allottee. The cost of the property 

has been estimated on the basis of present estimated price and there is a 

possibility of increase in the cost of construction material etc. The 

parking area is not included in the super area.  

9.1 As per Clause 2.4, apart from estimated cost, the every allottee will have 

to reserve space in basement/stilt for car parking. An amount of Rs. 

2,00,000/- for a car parking and for extra open car parking, an additional 

amount of Rs. 75,000/- would be payable. Further Clause 2.5 provides 

that besides the cost of the flat, the free hold charges would be payable by 

the allottee. Clauses 2.6 and 2.8 provide that maintenance charges will be 

payable in various heads. Clause 2.11 provides that if in future either by 

the State Government or by the Government of India any tax like VAT, 

Service Tax and GST etc. are imposed or any change in the rate occurs, 

the same will be payable by the allottee.  

9.2 On analysis of the various Clauses of the allotment/demand letter dated 

01.03.2014 read with terms and conditions as mentioned in the 
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Registration Booklet/Brochure, it is crystal clear that the cost intimated 

by the respondent no. 2 was estimated cost on the basis of the price at the 

relevant time and was subject to change in case of increase in the cost of 

building material etc. The appellant was also required to pay charges for 

parking, free hold charges and maintenance charges etc. applicable at the 

time of finally delivering the possession of the unit. The Issue no. (i) is 

decided accordingly.  

10. Vide Issue No. (ii) we are required to examine as to whether the allottee 

was at liberty to seek refund in case of enhancement of cost due to 

escalation more than 20%? 

10.1 Clause 11.7 of the ‘Other Important Information/Conditions’ of the 

Rgitration Booklet/Brochure provides that the final price of the property 

is likely to escalate due to increase in the market price and will be in 

proportion to the first installment of the estimated cost. In case of 

escalation of cost more than 20%, the allottee if so whishes can seek 

refund without any deduction and without any interest. On examination 

of Clause 11.7, it is evident that the escalation of the cost due to increase 

in the market price, the price of the property will be determined on the 

basis of first installment of the estimated cost and in case of enhancement 

of more than 20%, the allottee is at liberty to seek refund without 

deduction and interest, meaning thereby, the escalation upto 20% of the 

estimated cost on account of the increase in the market price of the 

building material etc. was admissible at the end of the respondent no. 2 

and as per the pleadings of the appellant, he is required to pay increased 

cost of 18.9%, which is Rs. 8,16,607/- and this escalation is less than 

20%. If the cost of the flat would have been increased by more than 20%, 

the appellant could have sought refund from the respondent as per 

Clause-11.7. The Issue no. (ii) is decided accordingly.    

11. Vide Issue no. (iii) we have to examine- whether in case of change in the 

cost due to change in the super area, the same was to be adjusted in the 

final estimation of the cost of the flat? 

11.1 The Clause 12 of the Rules and Conditions enclosed with the 

allotment/demand letter dated 01.03.2014 read with Clause 2.2 f the 

Registration Booklet/Brochure provides that there can be minor deviation 
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in the super area and layout design and on account of change in the cost 

due to change in the super area will be adjusted in the final determination 

of the price, makes it clear that the terms and conditions of the 

Registration Booklet/demand letter dated 01.03.2014 specifically provide 

that in case of change in the super area or constructed area, the price of 

the same will be adjusted in the final determination of the cost of the flat.  

11.2 In the present case as per the allotment/demand letter dated 01.03.2014, 

the super area of the flat is 150 sq. meter and the constructed area is 

135.92 sq. meter and as per the final demand/offer of possession dated 

07.08.2018, the constructed area is 136.80 and the super area is 151.6 sq. 

meter. In pursuance to the terms and conditions of the allotment 

letter/demand letter dated 01.03.2014 read with the provisions of 

Registration Booklet/Brochure, the appellant is required to pay the cost of 

enhanced area of the flat. The Issue no. (iii) is decided accordingly.  

12. On examination, we found that the appellant while seeking quashing of 

the order dated 26.06.2019 of the Regulatory Authority passed in 

Compliant No. 10201821435, sought direction against respondent no. 2 

to provide the possession of the flat in question without paying escalation 

amount.  The appellant has not brought on record the complaint filed 

before the Regulatory Authority. However, we checked the same on the 

website of the RERA and found that in the grounds of complaint, the 

complainant/appellant took a ground for waiver of the increased cost of 

the flat. As the relief was sought before the Regulatory Authority was not 

with regard to delay in possession, therefore, we reject the submission of 

learned counsel for the appellant regarding delay in possession of the flat 

by the respondent. It is open for the appellant to raise the issue before the 

appropriate forum if so advised.  

13. In the present case, the issue is only regarding the enhancement of cost of 

the flat due to increase in the area. On examination of the pleadings and 

materials on record, we are of the considered view that there is no 

illegality or infirmity in asking the price for the enhanced area. Opposite 

party no. 2 has neither violated any provision of the Terms and 

Conditions of the allotment letter dated 01.03.2014 nor the terms and 

conditions of the Registration Booklet/Brochure of the project. The 
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Regulatory Authority examined in depth and found that the action of 

respondent no. 2 is correct, while rejecting the complaint of the appellant 

vide impugned order dated 26.06.2019.  

13.1 The judgments relied by learned counsel for the appellant in the case of 

(i) Fortune Infrastructure (Now known as M/s Hicon Infrastructure) 

and Another Vs. Tervor D’Lima and others (2018) 5 SCC 442 (ii) Civil 

Appeal No. 6051/2002 (Ghaziabad Development Authority Vs. 

Shakuntala Rohtagi) and (iii) Judgment and order dated 20.04.2007 

passed by National Consumer Disputes Redressal Commission in First 

Appeal No. 683/2003 (M/s DLF Universal Ltd. Vs. Brig. (Retd.) Kamal 

Sood) are not applicable in the present facts and circumstances of the 

case.  

14.  In our considered view, there is no illegality or infirmity in the order of 

Regulatory Authority dated 26.06.2019, and the same is upheld. 

Accordingly, the appeal is dismissed.  

15. No order as to costs.  

     

Date: 22.11.2021   (Rajiv Misra)  (D.K. Arora) 
Tanveer/- 


