THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-104/2019

GAURAV CHANANA e Appellant
Versus

M/S SUPERTECH LTD. e Respondent
Counsel for Appellant Counsel for Respondent
NISHANT SHUKLA RAHUL TRIPATHI
NISHANT SHUKLA SANDEEP SHARMA
RAHUL TRIPATHI
SANDEEP SHARMA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Rajiv Misra, Administrative Member

An application for recall of order dated 08.12.2021 has been filed by the respondent
through legal representative, stating therein that when the case was listed on 07.12.2021 a
statement was given by Shri Suyash Bajpai, Advocate that the matter may be listed for
tomorrow i.e. 08.12.2021 as he was under the impression that the concerned counsel would
return on the same day, however, the statement given was in a very bonafide manner as he
was unaware about the medical emergency at the end of Shri Rahul Tripathi, the learned
counsel for the respondent. It is further submitted that subsequently when the matter was
listed on 08.12.2020, Shri Rahul Tripathi, the learned counsel for the respondent sent an
application for adjournment through e-mail, but due to some technical reasons the same
could not reach its destination and in the pass-over round the Tribunal directed for ex parte

proceedings in the instant matter.

The facts mentioned in the affidavit are misleading as Shri Suyash Bajpai, Advocate
appeared on behalf of Shri Rahul Tripathi, Advocate on 07.12.2021 and requested for
adjournment of the case on the ground of his being out of station and also requested for
taking up the case on 08.12.2021. Vide order dated 07.12.2021, it was made clear that as
this case is pending since June, 2019 and Section 44(5) of the Act mandates the Tribunal to

make an endeavour to dispose of appeal expeditiously within 60 days from the date of its



receipt, the matter will not be adjourned on any count on the date fixed. It was also
observed that if there is any difficulty, the respective parties are directed to make
alternative arrangement for argument, failing which the case will be examined and decided

on the basis of available record.

When the case was listed on 08.12.2021, Shri Suyash Bajpai, Advocate stood up and
submitted that if Tribunal permits him he may file his Vakalatnama on behalf of the
respondent and argue the case. The Tribunal observed that there is no question of giving
permission by the Tribunal to file Vakalatnama and it is the choice of the party to engage
any counsel after taking no objection from the earlier counsel. Taking into consideration
the fact that no one is present on behalf of the respondent, neither any request of pass-over
nor adjournment of the case has been received, the Tribunal decided to proceed ex parte

hearing against the respondent.

On 09.12.2021, Shri Harish Pandey, Advocate appeared on behalf of the respondent and
requested to list the case on 14.12.2021 and in the meantime he had to file Vakalatnama.
Without making any observation about our order of proceeding ex parte in the proceedings,
we fixed this appeal for 14.12.2021. The averments made in para-3 of the application for
recall of order dated 08.12.2021 is contrary to the statement given by Shri Suyash Bajpai,
Advocate. From the order-sheet dated 07.12.2021 read with order dated 08.12.2021, it
reveals that Shri Suyash Bajpai, Advocate made request on the instruction of Shri Rahul
Tripathi, Advocate for adjournment of the case. The fact remains that Shri Rahul Tripathi,
the learned counsel for the respondent was aware about the listing of the case on
07.12.2021 & 08.12.2021, but on his own volition he did not choose to appear before the
Tribunal and make request for adjournment on 08.12.2021. As far as statement regarding
sending adjournment through e-mail is concerned, in which it is stated that due to some
technical reasons the same could not reach its destination and in the pass-over round the
Tribunal directed for ex parte proceedings in the instant matter, we are of the considered
view that request for adjournment is contrary to the Regulations of the Tribunal. It is only

the person who is appearing in person, has been given liberty to send adjournment through



e-mail. The learned counsel or legal representative appearing in the matter is required to

file an application for adjournment in the Court or make request through another counsel.

As Shri Suyash Bajpai, Advocate was present in the Court on 08.12.2021 on behalf of the
respondent and sought permission for filing his Vakalatnama and argue the case, then
saying that Shri Suyash Bajpai, Advocate was not aware about the medical emergency at
the end of Shri Rahul Tripathi, the learned counsel for the respondent, is misleading and
false as on 07.12.2021 the request was made on behalf of Shri Rahul Tripathi, Advocate

and not on behalf of respondent-company.

However, in the interest of justice, we recall the order dated 08.12.2021 at the cost of
Rs. 5,000/-. The cost received will be utilized for purchase of books for the Library of

Legal Representatives.

The learned counsel for the respondent prays for and is granted 10 days’ further time to
bring on record the requisite NOCs along with CC/OC issued by the competent authority as
well as information uploaded on the RERA website regarding the progress of the project
from time to time and also give response to the inspection of RERA on 28.02.2019,
annexed with this appeal in pursuance to the order of Bench of RERA. The copy of the
documents will be sent to the appellants and their counsel on their e-mail addresses within
10 days. Objection, if any, will be sent by the appellants to the respondent and its counsel
through e-mail within a week thereafter. The parties will file their respective documents in
the Registry after uploading the same on the e-portal of the Tribunal at least a week before

the next date of listing.

On the joint request of parties, list this appeal for hearing on 11.01.2022.

(Rajiv Misra) (D.K. Arora)

Dated: 14.12.2021
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