THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-243/2023

FLORAL REALCONPVTLTD e Appellant
Versus

RISHI SHARMARISHI SHARMA  vvseeees Respondent

Counsel for Appellant Counsel for Respondent

HARISH PANDEY MANDEEP SINGH

ROHIT JAISWAL

JAYANT GUPTA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Heard Sri Harish Pandey, learned counsel for the appellant and Sri Rohit

Jaiswal, learned counsel for the respondent.

Learned counsel for the appellant submitted that the respondent had filed a
complaint for seeking compensation before the Adjudicating Officer of the
Regulatory Authority for delay of more than two years in handing over possession
as well as delay interest for said period and compensation for failure to discharge
of duties on part of appellant as per Rules, Acts and agreement for sale
mentioning the provisions of alleged violations of Acts, Rules, Regulations and

clauses of the Agreement.

Adjudicating Officer, after examining the issue, granted interest (@ MCLR+1%
as compensation on the deposited amount of Rs 47,53,168/- from 01.07.2019 to
11.09.2021 i.e. till the date of offer of possession and period from 25.03.2020 to
25.09.2020 was to be excluded for the purpose of calculation of delay interest due
to Covid-19 and in the heading of “Violation of Section 18 (3)”, an amount of Rs
50,000/- has been awarded as compensation and directed the complainant to make
payment of Rs 1,00,000/- towards stamp duties within 15 days from the date of

order which has been refunded by the respondent and on receipt of the stamp fee



of Rs 1,00,000/-, sublease deed will be executed within 45 days and the
respondent will not pressurize the complainant for vacating the unit and no

interference will be made in the peaceful living of the complainant in the unit.

Learned counsel for the appellant further submitted that direction No. 4 to 5 were
beyond purview of the Adjudicating Officer in view of provisions of Sections
12,14, 19, 18 and the parameters of Section 71 and 72 of the Act 2016 hence the

order of the Regulatory Authority is not sustainable in the eyes of law.

Learned counsel for the appellant further submitted that the respondent booked a
unit in the project of the appellant on 07.04.2019 and as per clause 5.1 & 5.2
(pages 52 onwards) of the BBA, the proposed date of possession was shown as

December 2018 whereas the BBA was signed on 07.04.2019.

Learned counsel for the appellant further submitted even if the proposed date of
possession is taken as December 2018 then date of possession including six
months grace period comes to June 2019. The appellant sent an email on
17.04.2019 (annexure No.3) for seeking approval regarding wood work and e-
mail dated 27.04.2019 (annexure 4) for offering possession of the unit. The
appellant after expiry of six months vide e-mail dated 06.10.2019, again
requested respondent to approve wood work samples in the flat. The respondent
finally, vide e-mail dated 21.06.2021 wrote to appellant that he intends to take
possession of the unit by 27.06.2021. The possession was handed over to the

respondent on 23.10.2021 and since then the respondent is residing in it.

Learned counsel for the appellant further submitted that the respondent
approached the appellant on 06.03.2022 proposing sale of unit to the promoter
and the respondent also took an advance of Rs 1,00,000/- from the appellant on
07.03.2022. The respondent also provided the bank liabilities to the tune of Rs
35,00,000/-. The appellant sent bank demand drafts of the said amount but the



same were not encashed by the respondent and the respondent withdrew his offer

for sale of the said unit.

Learned counsel for the respondent submitted that there is admittedly a delay in
the project of the promoter and therefore, the respondent is entitled for the interest
for delay as per proviso of Section 18 (1) of the Act 2016 for the delay till handing

over of possession at such a rate as may be prescribed.

Learned counsel for the respondent further submitted that the Adjudicating
Officer has rightly taken into consideration the violation of provisions of Section
18 of the act, as the obligation of the promoter/appellant was to pay interest for
every month delay and the appellant has not paid the same, therefore, there is no

illegality and perversity in the impugned order of the Adjudicating Officer.

Learned counsel for the respondent also raised preliminary issue with respect of
maintainability of the appeal on the grounds that there is no resolution of board
of appellant, authorising anyone to file instant appeal and the documents, annexed
as authority has been signed by the Chairman-cum-Managing Director and not

resolution of the board.
Heard.

Judgment Reserved.
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