THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

T1A-4476/2022

IN
Appeal/223/2022
UPAWASEVAMVIKASPARISHAD e Appellant
Versus
ARUN KUMAR DWIVEDIARUN KUMAR DWIVEDI e Respondent
Counsel for Appellant Counsel for Respondent

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

This is an application for release of the amount deposited by the appellant-U.P. Awas
Evam Vikas Parishad towards the compliance of Section 43(5) of the Act while filing the
appeal against the order of Regulatory Authority dated 17.12.2019. The appeal of the
appellant- U.P. Awas Evam Vikas Parishad was partly allowed vide order dated
05.09.2022 appreciating the submission of the learned counsel for the appellant that vide
order dated 17.12.2019 learned Adjudicating Officer has directed the appellant to pay
interest at the rate of MCLR + 1% from 30.04.2015 to 11.02.2020 on the flat cost of Rs.
16,60,000/- and as per the provisions of Clause 2.1(A) of the brochure the proposed
estimated period of construction of the project was 30 months, but according to the
judgment of Hon’ble Supreme Court in M/S. Fortune Infrastructure vs. Trevor Dlima
and others, wherein it has been held that where there is no delivery period has been
stipulated in the agreement the reasonable time has to be taken into consideration i.e. 36
months for completion of the project, and appreciating the submissions of learned
counsel for the U.P. Awas Evam Vikas Parishad the appellant was asked to pay interest
at the rate of MCLR +1% from 30.10.2015 to 11.02.2020 in place of 30.04.2015 to
11.02.2020 and the counsels for the parties were directed to move release application
regarding withdrawal of the amount deposited towards Section 43(5) of the Act in the
light of the observations given in the order. Both the sides have moved application for
release of the respective amount giving details of the amount supported by the certificate
of the Chartered Accountant. There is discrepancy of the calculation submitted the
counsel for the respondent, whereas the calculation submitted by the U.P. Awas Evam
Vikas Parishad is in accordance with the order of the Regulatory Authority readwith the
order passed by this Tribunal dated 05.09.2022.

Sri Amit Yadav, learned counsel for the respondent submitted that on the basis of
certificate issued by the Chartered Accountant of the U.P. Awas Evam Vikas Parishad



the respective amount be release and which is Rs. 5,69,403/- in favour of the respondent
and the rest of the amount be release in favour of U.P. Awas Evam Vikas Parishad.

The functioning of the Tribunal became paperless from January 2022, but the system for
depositing payment through online mode by the litigants under different heads could not
be made operational and the same was to be deposited by the litigants in the shape of
Bank Draft, but subsequently NIC and State Bank of India succeeded in providing
solution for making payment under all the heads through online mode and the State
Bank of India also agreed to convert the amount deposited by the promoter under
Section 43(5) of the Act into fixed deposit indicating complaint number, appeal number
etc. within 24 hours for a period of 60 days with auto renewal thereafter, so that after
decision in the appeal the amount be released as per direction of the Tribunal along with
accrued interest on the said fixed deposit.

Discussion was made with the officials of the State Bank of India regarding providing
benefit of interest on the deposited amount in the pending appeals. SBI also agreed to
convert the amount deposited in different appeals, on the details provided by the
Tribunal, into Fixed Deposits for a period of 60 days with auto renewal thereafter in the
pending appeals. Accordingly, in all the pending appeals of the promoters, the amount
deposited in pursuance to the provisions of Section 43(5) of the Act has been converted
in fixed deposit in the month of June, 2023.

The Registry is directed to take steps for redemption of the amount of the fixed deposit
in the instant appeal and release the amount of Rs. 5,69,403/- in favour of the
respondent.

It appears that U.P. Awas Evam Vikas Parishad has not filed any release application
giving details of the bank account in which the amount is to be transmitted.

The U.P. Awas Evam Vikas Parishad is directed to submit an application before the
Registrar of this Tribunal giving details of the bank account so that the after release of
the amount in favour of the respondent as per order dated 05.09.2022 the rest amount be
release in favour of the U.P. Awas Evam Vikas Parishad alongwith the interest earned
on the fixed deposit in favour of the U.P. Awas Evam Vikas Parishad.

It will be the liability of the beneficiary to pay the income tax on the interest earned on
the deposited amount, if any.

Accordingly, the release application filed by the applicant/respondent is disposed of.



(K.K. Jain) (D.K. Arora)

Dated: 11.08.2023
PRADEEPKUMAR



