THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 2

APPEAL-218/2021

MANISH SRIVASTAVAORS e Appellant
Versus

UTTAR PRADESH REAL ESTATE REGULATORY AUTHORITY ....cceeeee Respondent

Counsel for Appellant Counsel for Respondent

ABHISHEK KHARE

AAHUTI AGARWAL

Hon’ble Mr. T.B. Singh, Judicial Member
Hon’ble Mr. K.K. Jain, Technical Member

Case called on.

Ms. Aahuti Agarwal, learned counsel for the appellant and Mr. Ankit Kumar, learned
counsel for the respondent no.1-RERA & Mr. Surendra Kumar Mishra, learned counsel
for respondent no.2-M/s Sahara Primecity Ltd., are present.

Learned counsel for the appellant submitted that vide order dated 03.12.2019 the learned
Regulatory Authority has directed the respondent no.2 to execute the Registry in favour
of the appellant after obtaining OC/CC upto 30.04.2020. The complainant was directed to
pay the balance amount and required stamp duty.

Respondent no.2 was also directed to pay penal interest (@ MCLR+1% for the delayed
period till the date of possession to the appellant. The interest amount would be adjusted
in the final payment.

If the respondent No.2 builder-Company fails to comply the order dated 03.12.2019, the
complainant would be entitled to get refund of the deposited amount within 45 days from
the date of the order along with interest @MCLR+1%.

Non-compliance of the order would be punishable under Section 63 and other relevant
provisions of the Act, 2016.

Learned counsel for the appellant further submitted that the appellant filed the execution
case on 03.07.2020 through on-line as the appellant was not offered possession with

OC/CC by respondent-Company which was decided by the learned Regulatory Authority



vide order dated 19.01.2021. Learned counsel also submitted that while deciding the
execution case, the learned Regulatory Authority has observed that offer of possession
has been given to the appellant by the respondent-builder on 08.06.2019. She again
submitted that this offer of possession dated 08.06.2019 is prior to the passing of the
initial order of the Regulatory Authority dated 03.12.2019 while the same does not find
place in the order dated 03.12.2019 passed by the Regulatory Authority.

In brief, it may be stated that initial order dated 03.12.2019 was passed while the
respondent-Company had not obtained the OC/CC, therefore, possession could not have
been offered on 08.06.2019 as observed by Regulatory Authority in impugned order
dated 19.01.2021.

At the last, learned counsel for the appellant submitted that the executing Court cannot go
behind the decree, therefore, the impugned order dated 19.01.2021 passed by the learned
Regulatory Authority is not sustainable in the eyes of law.

Thus, in view of the above discussion, the impugned order is not sustainable.

Hence, this case be remanded back to the learned Regulatory Authority for disposal
afresh as per provisions of the Act, 2016.

Accordingly, the instant appeal is disposed of.

Parties are directed to appear before the Regulatory Authority on 06.04.2022.

(K.K. Jain) (T.B. Singh)

Dated: 09.03.2022
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