BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
Appeal No.946 OF 2021
Dr.Subash Chand Appellant.
Vs.
Lucknow Development Authority .......... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr.Devindar Singh Chaudhry, Technical Member.

1. Heard Sri Shashank Kumar, learned counsel for appellant and Ms. Shatakshi

Dwivedi, learned counsel for respondent.

2. The appellant/allottee is challenging the judgment and order dated 18.08.2021,
passed by the Uttar Pradesh Real Estate Regulatory Authority (for short,
Regulatory Authority), at Lucknow, in Complaint No.LKO162/02/50463/2020,
(Subash Chand Vs. Lucknow Development Authority), dismissing the
complaint of the appellant on the ground that since the unit allotted to the
appellant came to be cancelled, hence, appellant ceases to be an allottee,
therefore, the complaint would not be maintainable under the provisions of

Real Estate (Regulation and Development) Act, 2016 (for short, Act 2016).

3. The short question that arises for consideration is as to whether the impugned
order passed by the Regulatory Authority is just, lawful and sustainable in

the eye of law.

4. The appellant had applied for a plot admeasuring 240 sq.mtrs in
Priyadarshini Yojna floated by the respondent promoter on 12.06.1987. The
appellant deposited Rs.1,90,000/- towards the sale consideration. The unit
being Type C, plot no.4/157, admeasuring 200 sq.mtrs in Nehru Enclave
came to be allotted to the appellant on 11.11.1993. It appears that

subsequently pursuant to a Board resolution of the respondent promoter



passed on 13.08.2009, it was resolved to abandon Nehru Enclave Scheme
and refund the money to the allottees. Pursuant thereof, an amount at
Rs.4,62,479/- vide cheque 1n0.580016, dated 16.11.2009 was sent to the
appellant. It appears that appellant did not accept the amount. The appellant,
as well as, the allottees in Nehru Enclave approached the Hon’ble High Court
in writ jurisdiction by filing Writ Petition No.5354 (M/B) of 2010, Hon’ble
High Court decided the matter by judgment and order dated 09.12.2013,
directing the respondent promoter to provide for an alternative plot in any
other project. Further, a direction was issued that all the petitioners before
writ court were entitled to an alternate plot. The order, however, was not
made applicable to the allottees, who had accepted the refunded deposit of
the unit. The appellant admittedly had accepted the refund, though under
protest, in 2011 itself, prior to the order being passed by the Hon’ble High
Court.

It appears thereafter plot no.H-28 in Sector-1, Sharda Nagar Extension,
Lucknow, came to be allotted to the appellant vide order dated 11.10.2018 on
a condition that the cost initially deposited and refunded should be deposited
by the appellant. In compliance thereof, appellant deposited the amount at
Rs.4,62,479/- vide cheque dated 23.01.2020. The deposited amount is

reflected in the deposit details of the registration receipt.

Learned counsel for appellant submits that no further amount was required to
be deposited as the entire sale consideration came to be satisfied. It is further
relevant to notice that the details of the amount deposited w.e.f. 12.06.1987
in the erstwhile project was duly acknowledged by the respondent. It appears,
thereafter, Tehsildar, Vipin Khand, Lucknow Development Authority, vide
communication dated 23.01.2021, addressed to the appellant, communicated
that the unit allotted to the appellant in Sharda Nagar Extension, bearing
no.H-28 came to be cancelled by the Vice Chairman of Lucknow
Development Authority, vide order dated 05.08.2019. Aggrieved, appellant
preferred a complaint before the Regulatory Authority on 18.02.2020, inter
alia, praying for possession of the unit (no.H-28) and delay interest on the

deposited amount.

The respondent put in appearance before the Regulatory Authority and filed

their objection, inter alia, stating that the unit of the appellant came to be



10.

11.

cancelled and brought on record the letter dated 23.01.2021. It appears,
thereafter, that the appellant challenged the cancellation communication
order dated 23.01.2021. It is clarified that the order of the Vice Chairman
dated 05.08.2019, passed on the file and the reasons thereof was not

communicated to the appellant or placed before the Regulatory Authority.

In this backdrop, learned counsel for appellant submits that the Regulatory
Authority committed an error in outrightly rejecting the complaint upon
noticing erroneous facts, which was not subject matter of the /is i.e. allotment
of a plot in Nehru Enclave. The controversy involved was in respect of unit
no.H-28, Sharda Nagar Extension, Lucknow. It is further submitted that upon
cancellation of the unit, appellant ceases to be an allottee under Act, 2016,
however, complaint instituted by the appellant, being an aggrieved person,

under Section 31 of the Act 2016 was maintainable.

Learned Regulatory Authority committed an error in not deciding the legality
and validity of the cancellation letter dated 23.01.2021 and the order of Vice
Chairman dated 05.08.2019, in terms of Section 11(5) of Act, 2016. The onus
of justifying the cancellation of the unit was on the respondent. Further,
whether the project ‘Sharda Nagar Extension’ was an ongoing project on the

date of enforcement of Act, 2016. The question is answered accordingly.

Learned counsel for respondent, on being confronted, submits that the
respondent would have no objection in the event the complaint is decided

afresh. Learned counsel for respondent has no objection.

In view thereof, the appeal is disposed of, on consent, by passing the

following orders :

(1)  The impugned order dated 18.08.2021, passed by the Regulatory
Authority is set aside and quashed.

(1)) The complaint bearing no. LKO162/02/50463/2020, Subash Chand
Vs. Lucknow Development Authority, is restored to its original file

and number.

(i11) Learned Regulatory Authority shall frame an issue with regard to the
legality and validity of the letter/order dated 23.01.2021 and the order
of the Vice Chairman dated 05.08.2019, cancelling the unit no.H-28,

Sharda Nagar Extension, Lucknow and decide the same within twelve



weeks from the date of uploading this order on the portal of the
Tribunal provided there is no impediment. It will be open to the

contesting parties to raise any other point/issue, if so advised.

(iv) No order as to costs.

Dated : 01.09.2025
Irfan

(Devindar Singh Chaudhry) (Suneet Kumar)



