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Nikhil Srivastava Appellant.

Versus

M/S Stellar Constellation Projects Pvt. Ltd. ............... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon'ble Mr. Kamal Kant Jain, Technical Member.

The present appeal has been preferred by Shri Nikhil Srivastava
(hereinafter referred to as the ‘appellants’) under Section 44(1) of the
Real Estate (Regulation and Development) Act 2016 (hereinafter
referred to as ‘the Act 2016°) against the order dated 16.03.2021 passed
by the U.P. Real Estate Regulatory Authority, Regional Office, Gautam
Budh Nagar (hereinafter referred to as the ‘Regulatory Authority’) in
Complaint No. NCR144/12/0673/2019, whereby the complaint of the

appellants was dismissed.

The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellants booked a residential plot bearing no. T-601 in
Tower T, in the project of the respondent called “Stellar Jeevan”
situated at Plot No. GH-03, Sector-1, Noida (U.P.). The appellant was
allotted the booked flat/unit and an Allotment Letter was issued on

21.08.2013.

Total agreed sale consideration of the said flat was Rs.50,50,039/- +
other charges. The appellant had paid Rs. 53,27,375/- which included
installments, maintenance charges and TDS till 28.05.2019. The entire
amount has been paid by the appellants much prior filing of the
complaint before the Regulatory Authority.

As per Clause 27 of the application form, the construction of the

building was to be completed within 24 months from the date of
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allotment and possession was also to be offered in the same time.
However, as per Clause 27 of the agreement, if there is delay in
possession beyond the due date for any reason, the developer will pay
to the allottee (after a grace period of 6 months) an interest sum at the

rate 12% p.a. for the delay period.

By letter dated 05.11.2015 the developer/respondent wrote to the
appellant that the construction of the project was completed and the unit
is ready for possession and thereby the respondent requested the
appellant to pay all the pending dues to complete the formalities for

possession.

In response to letter dated 05.11.2015, the appellant enquired about the
status of the construction of the his unit, which was in Tower T and
shocked to know that the same was not ready for possession and the
Completion Certificate for the aforesaid Tower was yet to be obtained
by the promoter. Thereafter, the appellant vide letter dated 17.11.2015
informed the respondent that in view of the fact that the Completion
Certificate for tower-T has not been obtained by the promoter, so letter
dated 05.11.2015 asking for payments payable at the time of possession

was premature and illegal and contrary to the provisions of law.

Being aggrieved by the acts of respondent the appellant approached the
RERA by filing a complaint on 16.12.2019, seeking for possession and
delay interest at the rate of 12% as per Allotment Letter dated
21.08.2016.

After filing of complaint, the sub-lease-deed got registered on
18.02.2020 and the appellant was handed over possession on the same

day.

Subsequently, the respondent filed reply before the RERA, wherein it
was mentioned that the OC dated 17.03.2016 was a temporary OC and
the same was not for Tower-T. And GNIDA issued Occupancy
Certificate on 27.02.2019 in respect of Towers T, A, F & G. Since the
OC was granted on 27.02.2019, therefore the earlier offer of possession
was illegal and on the site also the construction was not completed,

therefore the appellant is entitled for delay interest.



The appellants have challenged the impugned order dated 16.03.2021

passed by the Regulatory Authority on the following grounds:-

“A.

BECAUSE the impugned order dated 16.03.2021 of the UPRERA
is perverse, suffers from patent illegality, irrational and contrary
to the material available on record and legal position.

BECAUSE Ld. UPRERA committed a grave error by not
appreciating the legal position that offering of possession without
the occupancy certificate for the said Unit is a breach of law and
is a punishable act of the Respondent. In the present case, the
possession in the year 2015 was admittedly offered without grant
of Occupancy certificate and much less without completion of the
Flat.

BECAUSE the Ld. UPRERA did not consider a material fact that
the OC for the Tower 'T' (which has the said Unit) was issued only
on 27.02.2019 and not earlier. Further, the Respondent neither
had any temporary occupancy certificate for the Tower 'T' nor had
any permission from GNIDA for registration of Tripartite Sub-
Lease Deed for the said Unit prior to 27.02.2019. Therefore, the
Respondent was not legally competent to handover possession of
the said Unit to the Appellants prior to 27.02.2019. Therefore,
offer of possession sent on 05.11.2015 was an illegal and sham

offer.

BECAUSE as per the conditions of the Allotment Letter, the
Respondent was under an obligation to handover possession of the
said Unit to the Appellants on or before 20.02.2016. In the
impugned order, there is a clerical error in the 2nd para where it
is mentioned that the possession was to be handed over by
20.08.2015. As per the Allotment letter, the assured possession
date of the said Unit was 20.02.2016 which included the six
months grace period as well.

BECAUSE the Ld. UPRERA did not consider the Appellants’
application dated 10.05.2019 under the RTI and the Replies dated
31.05.2019 / 04.07.2019 of GNIDA thereto, while passing the
impugned order. In the Reply dated 04.07.2019, GNIDA
categorically informed the Appellant that the possession can be
obtained only after issuance of a completion certificate and
registration of sublease deed. The said RTI Application and
Replies are part of the record of the case before the Ld. UPRERA.
In the present case, the Respondent did not have the occupancy
certificate much less any TOC in respect of the Tower 'T' (which
has the said Unit) as on 05.11.2015 when the Respondent issued
an illegal offer of possession to the Appellants. Moreover, the
Respondent itself in its letter dated 16.10.2019 (which is on the
record) has itself admitted that there was delay in issuance of the
completion certificate.

BECAUSE Ld. UPRERA failed to appreciate that after the
issuance of OC on 27.02.2019, the Respondent informed the
Appellants vide email communication dated 12.03.2019 about the



initiation of registry process and asked the Appellants to complete
the possession related formalities. The Appellants accordingly
arranged the relevant documents and requested the Respondent to
pay delay penalty as well. The Appellants paid the final instalment
towards principal amount and CAM charges, however the
Respondent refused to pay any delay penalty and further did not
handover possession of the said Unit to the Appellants as the
Appellants were not ready to sign (i) possession request letter
(Draft provided by the Respondent) and (ii) the Declaration cum
Undertaking (Draft provided by the Respondent) with condition
that signing of possession related documents were without
prejudice to their right to claim delay penalty from the
Respondent. The Respondent can never prevent the Appellants to
enforce their legal right to claim delay penalty. It is only after
filing of the complaint before Ld. UPRERA, the Respondent
allowed the Appellants to sign the said documents without
prejudice to claim delay penalty. Accordingly, after signing of all
possession related documents and registration of the Tripartite
Sub- Lease Deed, the Respondent handed over possession of the
said Unit to the Appellants on 18.02.2020. Therefore, the
Appellants are entitled to get delay penalty for the period starting
from 20.02.2016 to 18.02.2020 (i.e. for 4 Years). The observation
in the impugned Order that registry of the Flat has also been done,
is truncated and bereft of the actual position and circumstances in
which the registry was done.

BECAUSE the Ld. UPRERA failed to consider that the Respondent
has already agreed under Clause 28 of the Allotment Letter to pay
delay penalty in the form of interest @ Rs.12% per annum in case
the possession is delayed. The Respondent cannot deny paying
delay penalty on the ground that it had issued the alleged offer of
possession on 05.11.2015. It is the consistent view of the Courts
including RERA that the possession can never be offered without
occupancy certificate irrespective of the fact that the builder has
completed all the construction and amenities in the project.

BECAUSE the Ld. UPRERA has incorrectly held in the impugned
order that since the Respondent has got TOC for the project in the
yvear 2016 itself therefore there is no delay. While coming to such
conclusion, the Ld. UPRERA did not consider the material
documents available on record of the case, which clearly show
that in the year 2016 and until issuance of the OC on 27.02.2019,
the Respondent had TOCs with respect part of the project only but
not for the Towers T, A, F & G.

The 1st TOC was issued on 17.03.2016 in respect of Basement & 9
(Nine) Towers not including Tower 'T". The 2nd TOC was issued
on 13.08.2016 in respect of Community Centre & 5 (Five) Towers
not including Tower 'T. However, in respect of Towers T, A, F &
G, the competent authority i.e. GNIDA issued Occupancy
Certificate (OC) on 27.02.2019 only.

BECAUSE the Ld. UPRERA failed to consider that the Respondent
in its reply has mischievously relied on the provisions contained in
Section 4 (5) of the Uttar Pradesh Apartment (Promotion of



Construction, Ownership and Maintenance) Act 2010 for justifying
the issuance of illegal offer of possession dated 05.11.2015
considering automatic deemed completion certificate after three
months from the date of applying for grant of completion
certificate. It is an admitted position that the application dated
25.02.2015 filed by the Respondent seeking completion certificate
was not complete for the purpose of granting completion
certificate. Further, the GNIDA had already raised objection to
the said application in respect of Tower 'T' and others. The
Respondent pursued the case with GNIDA till early 2019 and
finally GNIDA issued occupancy certificate for Tower 'T' on
27.02.2019. In view of this, the Respondent's reliance on the
deemed 'completion certificate' is absolutely wrong and is an
abuse of the said provision.

BRCAUSE the Respondent failed to file any valid offer of
possession in respect of the said Unit, on the record of the case
before Ld. UPRERA. The offer of possession dated 05.11.2015 was
illegal and sham. The Appellants enquired up with the Respondent
through email, personal visits and telephonically during the period
from November 2015 till February 2019 about the status of the
occupancy certificate for the tower in question. However, the
Respondent's representatives on phone and on personal visit at
their office never gave a clear picture and gave vague replies. The
Respondent did not even bother to reply to such emails sent by the
Appellants from November 2015 to November 2018. There was a
complete silence on the part of the Respondent during the period
between November 2015 and February 2019. The Respondent
informed the Appellants on 12.03.2019 through email that registry
process for the tower in question has started and asked the
Appellants to complete the possession related formalities. In
absence of any other valid offer of possession and without
prejudice, in case this email communication dated 12.03.2019 is
treated as an offer of possession from the Respondent's side, it is
to be noted that even after 12.03.2019, the Respondent did not
hand over possession of the said Unit to the Appellants on the one
pretext or the other (as explained hereinbefore). It is a matter of
record that after filing of the case before Ld. UPRERA, the
Respondent finally handed over possession of the said Unit to the
Appellants on 18.02.2020 after registration of Tripartite Sub-
Lease Deed. Therefore, the Appellants are entitled to get delay
penalty for the period starting from 20.02.2016 to 18.02.2020 (i.e.
for 4 Years).

BECAUSE the Respondent, in its reply filed before Ld. UPRERA,
has failed to counter the averments made by the Appellants in the
complaint regarding events after 12.03.2019 till filing of the case
before Ld. UPRERA (para numbers 13 to 17 of the complaint),
and has in the process admitted the case of the Appellants. It is
pertinent to mention that these para mentions about the follow up
by the Appellants, non-encashment of cheques of final instalment
and maintenance charge by the Respondent, encashment of said
cheques on much persuasion, putting of illegal conditions in the
possession request letter and the declaration cum undertaking,



Respondent's admission that the OC was delayed and
Respondent's refusal to pay delay penalty etc. In view of this, all
such averments should be treated as admitted by the Respondent.

BECAUSE while passing the impugned order, the Ld. UPRERA
has purportedly taken a note of a report of RERA Project
Management Advisor stating that the project got completed before
RERA coming into force and therefore the project is not required
to be registered under RERA. Without prejudice, it is submitted
that this report was never made available to the Appellants during
the proceedings before Ld. UPRERA else the Appellants must have
filed their objection to the said report. The Appellants had already
filed its detailed reply on 20.01.2020 to Notice dated 16.12.2019
issued by the Ld. UPRERA about non registration of the project
under RERA, which has been ignored by the Ld. UPRERA. The
aforesaid report otherwise appears to be of date later than the
said Appellants' Reply. The Appellants have been denied of their
right to challenge the said report.

Be that as it may, the Ld. UPRERA has jurisdiction to entertain
complaint regarding possession and delay penalty irrespective of
thefact whether a project is RERA registered or not. The complaint
was filed under Section 31 of the RERA Act, wherein it is very
clearly mentioned that “Amny aggrieved person may file a
complaint with the Authority............ . It nowhere mentions that
the complaint has to be against a registered project. It is also the
consistent view of the Courts including RERA that maintainability
of any complaint in RERA seeking possession and/or delay penalty
is not dependent on the fact whether the concerned project is
registered under RERA or not.

BECAUSE the Ld. UPRERA failed to appreciate that whether the
project is complete or not is immaterial as far as the present
complaint is/was concerned. It is the completion/occupancy
certificate which is to be seen to decide whether any project is
delayed or not. Further, the complaint was with regard to claim of
delay penalty due to delay in handing over possession of the said
Unit to the Appellant. Admittedly, the Respondent was not in a
position to offer possession of the said Unit until 27.02.2019 when
the GNIDA issued OC for the Tower T. The possession of the said
Unit was handed over to the Appellants on 18.02.2020 after grant
of the required OC and registration of the Tripartite Sub-Lease
Deed. In view of this, the Appellants are entitled to get delay
penalty from the Respondent for the period starting from
20.02.2016 (i.e. the agreed date of possession as per Allotment
Letter) till 18.02.2020. There is a huge delay of around 4 years in
handing over possession.

BECAUSE the Ld. UPRERA has also based its order (impugned
herein) on the premise that the Tripartite Sub-Lease Deed of the
said Unit has got registered, therefore the complaint is liable to be
dismissed. The Ld. UPRERA failed to consider that there is no
discharge of the Allotment Letter after registration of Tripartite
Sub-Lease Deed for the reason that the possession of the said Unit
as well as execution of Tripartite Sub- Lease Deed is without



prejudice to the Appellants' right to claim delay penalty from the
Respondent.

Further, since the issue of delay penalty arises out of the Allotment
Letter, and not from the Tripartite Sub-Lease Deed, it is clear that
the Allotment Letter does not stand discharged. It may also be
noted that the Allotment Letter was issued by the Respondent to
the Appellants, and contains the signatures of only the Appellants
and the Respondent, meaning thereby that parties to the same
were only the Respondent and the Appellants. Whereas the
Tripartite Sub-Lease Deed is a tri-party contract amongst GNIDA,
the Respondent and the Appellants. The parties to the two
contracts are different, therefore, the Tripartite Sub- Lease Deed
cannot anyway lead to discharge of the Allotment Letter.

Further, it is also important to note certain clauses of the
Tripartite Sub- Lease Deed, i.e. Clause 3 and 49. As per Clause 3,
the only discharge of the Respondent's obligations under the
Allotment Letter is with regard to the area of the said Unit, quality
and extent of construction and specifications in relation thereto.
The entire Tripartite Sub-Lease Deed does not refer to or record
any discharge qua the Respondent's obligation to pay delay
penalty to the Appellants on account of delay in handing over of
possession. Clause 49 is the dispute resolution clause which
covers only those disputes which are qua the Tripartite Sub- Lease
Deed, and does not envisage adjudication of those disputes which
would be inter-se the Respondent and the Appellants.

BECAUSE in a recent judgment dated 24.8.2020 passed by the
Hon'ble Supreme Court in the matter of "Wg. Cdr. Arifur Rahman
Khan and Aleya Sultana and Others Vs. DLF Southern Homes Pvt.
Ltd. (Now Known As Begur Omr Homes Pvt. Ltd.) and Others",
2020 SCC OnLine SC 667, the Hon'ble Supreme Court dealt with
a similar issue as to whether execution of the conveyance deed
would lead to forsaking the claim for delay compensation.

Answering the question in the negative, the Hon'ble Supreme
Court held as follows:

34. The developer has not disputed these communications.
Though these are four communications issued by the
developer, the appellants submitted that they 35 are not
isolated aberrations but fit into a pattern. The developer does
not state that it was willing to offer the flat purchasers
possession of their flats and the right to execute conveyance of
the flats while reserving their claim for compensation for
delay. On the contrary, the tenor of the communications
indicates that while executing the Deeds of Conveyance, the
flat buyers were informed that no form of protest or
reservation would be acceptable. The flat buyers were
essentially presented with an unfair choice of either retaining
their right to pursue their claims (in which event they would
not get possession or title in the meantime) or to forsake the
claims in order to perfect their title to the flats for which they
had paid valuable consideration. In this backdrop, the simple
question which we need to address is whether a flat buyer



who seeks to espouse a claim against the developer for
delayed possession can as a consequence of doing so be
compelled to defer the right to obtain a conveyance to perfect
their title. It would, in our view, be manifestly unreasonable
to expect that in order to pursue a claim for compensation for
delayed handing over of possession, the purchaser must
indefinitely defer obtaining a conveyance of the premises
purchased or, if they seek to obtain a Deed of Conveyance to
forsake the right to claim compensation. This basically is a
position which the NCDRC has espoused. We cannot
countenance that view.

35. The flat purchasers invested hard eamed money. It is only
reasonable to presume that the next logical step is for the
purchaser to perfect the title to the premises which have been
allotted under the terms of the ABA. But the submission of the
developer is that the purchaser forsakes the remedy before
the consumer forum by seeking a Deed of Conveyance. To
accept such a construction would lead to an absurd
consequence of requiring the purchaser either to abandon a
just claim as a condition for obtaining the conveyance or to
indefinitely delay the execution of the Deed of Conveyance
pending protracted consumer litigation."

Though the above judgment was passed under the Consumer
Protection Act, however, the principle enunciated by the Hon'ble
Supreme Court applies squarely to the present case as well.

BECAUSE the Respondent in its reply took a lame excuse that the
Appellants signed an affidavit dated 12.02.2020 at the time of
signing Tripartite Sub-Lease Deed. It was alleged that the
Appellants recorded their satisfaction in the Affidavit dated
12.02.2020, therefore no default has been committed by the
Respondent under RERA. It is pertinent to mention that the dates
ie. 05.11.2015 and 12.02.2020 mentioned in the said Affidavit
were put by hand either by Respondent's representative or
Advocate's  staff of  the  Respondent  who  were
assisting/coordinating for the execution and registration of the
said Tripartite Sub-Lease Deed. Further, it is submitted that the
Appellants signed various papers in the office of Respondent's
Advocate and the Respondent wants to utilize this affidavit (which
appears to have been signed due to oversight) to deny the delay
penalty to the Appellants. Even otherwise, it is the consistent stand
of the Appellants that the offer of possession letter dated
05.11.2015 was illegal and void and the Appellants are legally
entitled for delay penalty. It is a matter of record that the
Appellants signed all possession related documents and the
Tripartite Sub-Lease Deed without prejudice to their claim of
delay penalty from the Respondent towards delay in handing over
possession of the said Unit. It is very interesting to note that in its
letter dated 16.10.2019, the Respondent took a stand that
possession related documents are standard to be signed by all
allottees and signing said documents does not prevent the
Appellants from exercising legal rights before any court or



The

authority. However, in its reply filed before Ld. UPRERA, the
Respondent completely took a somersault and alleged that
Appellants have recorded their satisfaction qua the claim in the
aforesaid affidavit. The entire scenario also demonstrates the
cleverness and cunningness of the Respondent who webs the series
of documents to be signed by the customers at the time of
possession and registration in a way that the vigilant customer like
the Appellants also commit errors while signing documents. In any
case, there is no estoppel against the statute. The RERA Act
provides a legal right to the Appellants to claim delay penalty if
the possession is delayed.

BECAUSE the Respondent in its reply also took a plea that the
Appellants are investor in the project and after the registration of
Tripartite Sub-Lease Deed, the Respondent has put the said Unit
on rent. Even assuming, the renting of the said Unit by the
Appellants, the same cannot come in the way of seeking delay
penalty from the Respondent. Without prejudice, it was not a
consumer complaint where a builder can take such a plea. The
complaint was filed before the Ld. UPRERA seeking, inter alia,
possession and delay penalty towards delay in handing over
possession of the said Unit and therefore, the Ld. UPRERA had
jurisdiction to entertain the said complaint for possession and
delay penalty irrespective of the use of the said Unit.

BECAUSE the Respondent also relied on the force majeure
conditions as mentioned in clause 24 of the Allotment Letter. The
Respondent took a ground that no claim by way of
damages/compensation shall lie against the Respondent in case of
delay in handing over possession on account of any government
action/inaction or on accounts of any reasons beyond the control
of the Respondent. It is also alleged that delay in grant of
occupancy certificate by GNIDA was beyond the control of the
Respondent and hence the Respondent cannot be held liable in any
case for the delay. It is pertinent to mention here that the
Respondent is trying to take undue advantage of this one-sided
condition. The delay in grant of occupancy certificate can never be
a force majeure condition and cannot be beyond the control of the
Respondent. This is purely an inter-se issue between the
Respondent and GNIDA and the Respondent cannot take this
ground so as to refuse delay penalty to the Appellants. Though the
alleged delay by GNIDA cannot be a force majeure condition,
however, without prejudice, it is submitted that the Appellants
never invoked the force majeure clause in this regard despite
Appellants writing emails, making phone calls and personal visits
to the Respondent's office enquiring about the status of OC and
possession. The Respondent took ground of alleged force majeure
condition for the first time only in its reply filed before Ld.
UPRERA. Such a plea should be rejected outrightly in the interest
of justice.”

appellants have prayed that the appeal filed by the

appellants/complainants may be allowed by setting aside the judgment
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and order dated 16.03.2021 passed by the Regulatory Authority in
Complaint No. NCR144/12/0673/2019 and the complaint of the

appellants may be allowed with cost of Rs. 1,00,000/- as litigation cost,

and grant interest at the rate of 12% p.a. for delay period.

The respondent submitted his reply to the memo of appeal and

submitted that the respondent was constrained to stop the construction

work in the Greater Noida West region in compliance of Hon’ble High

Court’s Order due to farmer’s agitation.

5.1

5.2

53

54

However the respondent completed construction work of the
project entirely in February, 2015 and thereafter applied for
completion/occupancy certificate on 25.02.2015 for all 18

residential towers, because the project was complete.

Temporary OC dated 17.03.2016 was granted for 9 towers. Again
Temporary OC was granted on 13.06.2016. For the remaining 4
towers, the competent authority had objected on the ground of

distance between the four towers.

Finally Occupancy Certificate was granted by the competent
authority on 27.02.2019 for entire project. Respondent has
submitted that the time elapsed in granting OC is due to the fault
of GNIDA and not on the part of the respondent.

The respondent has submitted that as per Clause 28 of the
Allotment Letter “The development of the unit is subject to force
majeure clause, which includes non-availability of any building
material due to market condition, war and enemy action or
natural calamities nor any Act of God any notice, order, rule,
notification — or  any  other  action/inaction of  the
Government/Court of Law/Public/Competent Authority or any
other reason beyond the control of the Company. In case of non-
availability of materials at reason cost including those materials
mentioned in the specification sheet, the Company shall be
entitled to use alternative/substitute materials without any claim

or objection from the Applicant.”
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5.5 The respondent has further stated that the present appeal be

dismissed as devoid of merits, hence not maintainable.

The appellant filed reply to the objection of the respondent denying the
averments made by the respondent and reiterating the averments made
in the memo of appeal. The appellant further submitted that the
respondent failed to show as to how the order passed by the Hon’ble
High Court relate to the present matter.

Heard learned counsel for the appellant and learned counsel for the

respondent.

Shri Sanjiv Swaroop, learned counsel for the respondent in support of
order of the Regulatory Authority with respect to no requirement of
registration of the project under the Provisions of the Act 2016 and with
respect to non-maintainability of the complaint before the RERA
referred Sections 3-19, 14, 59 to 70 and 79 to 80 of Act 2016, which
came into force on 01.05.2017. The RERA Rules came into force w.e.f.
27.10.2016 and as per the provision of Section 2(h) of Rules, 2016 the
project of the respondent does not fall under the category of ongoing
project. The completion certificate was received on 25.02.2015 (the
copy of the application has not been brought on record, therefore, we
cannot verify that whether on the date of application, the four requisite
certificates, which are necessary for obtaining OC/CC, were brought on

record by the respondent or not).

The learned counsel for the respondent placed reliance on paras 53 and
54 of Judgment rendered by Hon’ble Supreme Court in the case of M/s
Newtech Promoters and Developers Pvt. Ltd. Vs. State of U.P. &
Ors. and submitted that as the respondent had applied for OC/CC
before the competent authority before promulgation of Act 2016,
therefore, the respondent was not required to get the project registered
with the Regulatory Authority. A specific query was put as to whether
the provisions of Act or Rules will prevail, to which learned counsel for
the respondent submitted that Section 3 of the Act will prevail over the

provisions of Rule 2(h).

From the pleadings of the respondent, it transpires that the respondent

received Occupancy Certificate (OC) on 22.10.2019 and given fit out
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possession on its own violation on 22.01.2017. The respondent has also
given various reasons for delay in the project. On examining the
pleadings, records and submissions of parties, we deem proper to frame

the following issues:-

(1)  Whether there is any illegality or perversity in the impugned
order dated 16.03.2021?

Vide Issue No. (1) we are required to examine as to Whether there is

any illegality or perversity in the impugned order dated 16.03.20217?

As per the pleadings of the respondent, the respondent launched a real
estate project in the name of ‘Stellar Jeevan’ consisting of 18 towers.
The Noida Authority issued Temporary OC on 17.03.2016 to the
respondent for 10 towers containing 955 dwelling units, copy of the
same has been placed on record by the appellant as Annexure -37. The
Noida Authority issued another Temporary OC on 13.06.2016 to the
respondent for more 05 towers containing 612 dwelling units, copy of
the same has been placed on record by the appellant as Annexure -38.
The respondent in para 8 of the objection admitted that there remained
four tower and construction whereof had also been completed in the
year 2015. The issue of occupation certificate was lying with the Noida
Authority and the competent authority of Noida issued
occupation/completion certificate on 27.02.2019 in respect of remaining

four towers. (Annexure— 39 to the memo of appeal).

The appellant has brought on record a copy of the declaration cum
understanding, wherein in para 2 it was written that “I/We am/are fully
satisfied with the date of handing over of possession of my flat and
hereby waive all my claims, if any, against the Company/developer. |
confirm that all previous communications, notices petitioner in respect
of my/our claims or disputes in relation to above said flat or project
stand as withdrawn.” The appellant submitted that he has objected the
inclusion of para 2 because it was absolutely contrary to the parties’
understanding vide letter dated 26.06.2019, the appellant had requested
the respondent to deposit the cheques of Rs. 2,52,976/- and Rs. 40,809/-
in its bank on the promise that payment of delay charges/amount can be

resolved subsequently either amicably or through the competent
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Court/Authority, however the same should not come in the way of

handing over possession of the unit to the complainant.

The learned counsel for the appellant further submitted that Regulatory
Authority, without examining the complaint of the appelant completely
ignoring the fact that OC/CC of the Tower-T was issued by the
competent authority of Noida on 27.02.2019, held that the project in
question is not required to be registered, against the pleadings and
prayer of the appellant. It was incumbent upon the Regulatory
Authority to proceed against the respondent for not registering the
project with UP RERA, taking into consideration the fact that OC/CC
of Tower-T was issued by the competent authority Noida much after
enforcement of the provisions of the Act 2016, wherein it was
incumbent upon the promoter of ongoing project to get the same

registered within three months.

It would be apt to understand the import of certain sections, definitions
contained under the Act and the Rules framed thereunder. Section 3 of
the Real Estate (Regulation and Development) Act, 2016 which came
into effect on 25th March, 2016, is being reproduced below:-

Section 3 '"Prior registration of real estate project with Real Estate

Regulatory Authority"”

(1) No promoter shall advertise, market, book, sell or offer for sale, or
invite persons to purchase in any manner any plot, apartment or
building, as the case may be, in any real estate project or part of it, in
any planning area, without registering the real estate project with the

Real Estate Regulatory Authority established under this Act:

Provided that projects that are ongoing on the date of commencement
of this Act and for which the completion certificate has not been issued,
the promoter shall make an application to the Authority for registration
of the said project within a period of three months from the date of

commencement of this Act:

Provided further that if the Authority thinks necessary, in the interest of

allottees, for projects which are developed beyond the planning area
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but with the requisite permission of the local authority, it may, by order,
direct the promoter of such project to register with the Authority, and
the provisions of this Act or the rules and regulations made thereunder,

shall apply to such projects from that stage of registration.

(2) Notwithstanding anything contained in sub-section (1), no

registration of the real estate project shall be required-

(a) where the area of land proposed to be developed does not exceed
five hundred square meters or the number of apartments proposed to be

developed does not exceed eight inclusive of all phases:

Provided that, if the appropriate Government considers it necessary, it
may, reduce the threshold below five hundred square meters or eight
apartments, as the case may be, inclusive of all phases, for exemption

from registration under this Act;

(b) where the promoter has received completion certificate for a real

estate project prior to commencement of this Act,

(c) for the purpose of renovation or repair or re-development which
does not involve marketing, advertising selling or new allotment of any
apartment, plot or building, as the case may be, under the real estate

project.

Explanation.-For the purpose of this section, where the real estate
project is to be developed in phases, every such phase shall be
considered a standalone real estate project, and the promoter shall

obtain registration under this Act for each phase separately.

Thus under Chapter II of the Act 2016, registration of real estate
projects become mandatory and to make the statute applicable and to
take its place under Sub-section (1) of Section 3, it was made statutory
that without registering the real estate project with a real estate
regulatory authority established under the Act, no promoter shall
advertise, market, book, sell or offer for sale, or invite persons to
purchase in any manner a plot, apartment or building, as the case may
be in any real estate project, but with the aid of provisions to Section

3(1), it was mandated that such of the projects which are ongoing on the
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date of commencement of the Act and more specifically the projects to
which the completion certificate has not been issued such promoters
shall be under obligation to make an application to the authority for
registration of the said project within a period of three months from the
date of commencement of the Act, except as the projects covered by
sub section-(2) of Section 3 of the Act, as a consequence, all such home
buyers agreements which have been executed by the parties inter se
have to abide the legislative mandate in completion of their ongoing

projects.

The term “ongoing project” has not been so defined under the Act while
the expression “Real Estate Project” is defined under Section 2(zn) of

the Act, which reads as under:-

“ 2(zn)- real estate project” means the development of a building or a
building consisting of apartments, or converting an existing building or
a part thereof into apartments, or the development of land into plots or
apartments, as the case may be, for the purpose of selling all or some of
the said apartments or plots or building, as the case may be, and
includes the common areas, the development works, all improvements
and structures thereon, and all easement, rights and appurtenances

belonging thereto”

As per the legislative mandate, the Act is intended to apply even to the
ongoing real estate projects. The expression “On Going Project” has
been defined under Rule 2(h) of the U.P. Real Estate (Regulation and

Development) Rules, 2016, which reads as under:-

“2(h) "ongoing project” means a project where development is going
on and for which completion certificate has not been issued but
excludes such projects which fulfill any of the following criteria on the

date of notification of these rules:

(i) where services have been handed over to the Local Authority for

maintenance.

(ii) where common areas and facilities have been handed over to the

Association for the Residents' Welfare Association for maintenance.
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(iii) where all development work have been completed and sale/lease
deeds of sixty percent of the apartment/houses/plots have been

executed.

(iv) where all development works have been completed and application
has been filed with the competent authority for issue of completion

b

certificate.’

The expression “Completion Certificate” has been defined under
Section 2(q) and “Occupancy Certificate” under Section 2(zf) of the

Act, which reads as under:-

“2(q) “completion certificate” means the completion certificate, or
such other certificate, by whatever name called, issued by the
competent authority certifying that the real estate project has been
developed according to the sanctioned plan, layout plan and
specifications, as approved by the competent authority under the local

laws;

“2(zf) “occupancy certificate” means the occupancy certificate, or such
other certificate, by whatever name called, issued by the competent
authority permitting occupation of any building, as provided under
local laws, which has provision for civic infrastructure such as water,

sanitation and electricity,;”

Looking at the scheme of the Rules, the Completion Certificate can
only be issued after all norms etc. have been complied with and only

thereafter a project would escape from the mandate of registration.

Further, as per the scheme of Act 2016 and Section 3 in particular all
“ongoing projects” that commence prior to the Act and in respect to
which completion certificate has not been issued are covered under the
Act. It manifests that the legislative intent is to make the Act applicable
not only to the projects which were yet to commence after the Act
became operational but also to bring under its fold the ongoing projects
and to protect from its inception the inter se rights of the stake-holders,
including allottees/home buyers, promoters and real estate agents while

imposing certain duties and responsibilities on each of them and to
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regulate, administer and supervise the unregulated real estate sector

within the fold of the real estate authority.

The Apex Court recently in M/s Newtech Promoters and Developers
Pvt. Ltd. Vs. State of U.P. & others (Civil Appeal No.(s) 6745-6749
of 2021 arising out of SLP (Civil) No.(s) 3711-3715 of 2021 had the
occasion to consider as to whether the Real Estate (Regulation and
Development) Act, 2016 is retrospective or retroactive in its operation
and what will be its legal consequence, if tested on the ambit of the
Constitution of India. The Apex Court after extensive analysis of the

aims and objects, provisions of the Act observed as under:-

“41. The clear and unambiguous language of the statute is retroactive
in operation and by applying purposive interpretation rule of statutory
construction, only one result is possible, i.e., the legislature consciously
enacted a retroactive statute to ensure sale of plot, apartment or
building, real estate project is done in an efficient and transparent
manner so that the interest of consumers in the real estate sector is
protected by all means and Sections 13, 18(1) and 19(4) are all
beneficial provisions for safeguarding the pecuniary interest of the
consumers/ allottees. In the given circumstances, if the Act is held
prospective then the adjudicatory mechanism under Section 31 would
not be available to any of the allottee for an ongoing project. Thus, it
negates the contention of the promoters regarding the contractual terms
having an overriding effect over the retrospective applicability of the

Act, even on facts of this case.

42. What the provision further emphasizes is that a promoter of a
project which is not complete/sans completion certificate shall get the
project registered under the Act but while getting the project registered,
promoter is under an obligation to prescribe fresh timelines for getting
the remaining development work completed and from the scheme of the
Act, we do not find that the first proviso to Section 3(1) in any manner
is either violative of Articles 14 and 19(1)(g) of the Constitution of
India. The Parliament is always competent to enact any law affecting

»

the antecedent events under its fold within the parameters of law.
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The Apex Court further drawing a distinction between retrospective and

retroactive statutes observed as under:-

“48. The distinction between retrospective and retroactive has been
explained by this Court in Jay Mahakali Rolling Mills Vs. Union of

India and Others, which reads as under:-

“8. “Retrospective” means looking backward, contemplating what is
past, having reference to a statute or things existing before the statute
in question. Retrospective law means a law which looks backward or
contemplates the past; one, which is made to affect acts or facts
occurring, or rights occurring, before it comes into force. Retroactive
Statute means a statute, which creates a new obligation on transactions

)

or considerations or destroys or impairs vested rights.’

49. Further, this Court in Shanti Conductors Private Limited and
Another Vs. Assam State Electricity Board and Others, held as under:-

“67. Retroactivity in the context of the statute consists of application of
new rule of law to an act or transaction which has been completed
before the rule was promulgated. 68. In the present case, the liability of
buyer to make payment and day from which payment and interest
become payable under Sections 3 and 4 does not relate to any event
which took place prior to the 1993 Act, it is not even necessary for us to
say that the 1993 Act is retroactive in operation. The 1993 Act is
clearly prospective in operation and it is not necessary to term it as
retroactive in operation. We, thus, do not subscribe to the opinion dated
31.8.2016 [Shanti Conductors (P) Ltd. v. Assam SEB, (2016) 15 SCC
13] of one of the Hon'ble Judges holding that the 1993 Act is

retroactive.”

50. In the recent judgment of this Court rendered in the case of Vineeta
Sharma Vs. Rakesh Sharma and Others wherein, this Court has
interpreted the scope of Section 6(1) of the Hindu Succession Act, 1956,

the law of retroactive statute held as under.-

“61. The prospective statute operates from the date of its enactment
conferring new rights. The retrospective statute operates backwards

and takes away or impairs vested rights acquired under existing laws. A
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retroactive statute is the one that does not operate retrospectively. It
operates in futuro. However, its operation is based upon the character
or status that arose earlier. Characteristic or event which happened in
the past or requisites which had been drawn from antecedent events.
Under the amended Section 6, since the right is given by birth, that is,
an antecedent event, and the provisions operate concerning claiming

rights on and from the date of the Amendment Act.”

“51. Thus, it is clear that the statute is not retrospective merely because
it affects existing rights or its retrospection because a part of the
requisites for its action is drawn from a time antecedent to its passing,
at the same time, retroactive statute means a statute which creates a
new obligation on transactions or considerations already passed or

destroys or impairs vested rights.

52. The Parliament intended to bring within the fold of the statute the
ongoing real estate projects in its wide amplitude used the term
“converting and existing building or a part thereof into apartments”
including every kind of developmental activity either existing or
upcoming in future under Section 3(1) of the Act, the intention of the
legislature by necessary implication and without any ambiguity is to
include those projects which were ongoing and in cases where

completion certificate has not been issued within fold of the Act.

54. From the scheme of the Act 2016, its application is retroactive in
character and it can safely be observed that the projects already
completed or to which the completion certificate has been granted are
not under its fold and therefore, vested or accrued rights, if any, in no
manner are affected. At the same time, it will apply after getting the
ongoing projects and future projects registered under Section 3 to

prospectively follow the mandate of the Act 2016.”

We have also examined the provisions of the U.P. Apartment
(Promotion of Construction, Ownership and Maintenance) Act, 2010,
wherein in Chapter II under the heading of DUTIES AND
LIABILITIES OF PROMOTERS vide Section 4(5) it has been
provided that an apartment may be transferred to any person only after

obtaining the completion certificate from the prescribed sanctioning
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authority concerned as per building bye-laws and under the heading of
Explanation, it has been further provided that for the purposes of this
sub-section “completion” means the completion of the construction
works of a building as a whole or the completion of an independent

block of such building, as the case may be.

The purpose of this beneficial legislation', it says "is to safeguard the
pecuniary interest of the consumers/allottees". It was observed that the
Act, obligates a promoter to get a project registered, which is either not
complete or 1is sans completion certificate on the date of

commencement of the Act.

The key word, 1.e., "ongoing on the date of the commencement of this
Act" by necessary implication, ex-facie and without any ambiguity,
means and includes those projects which were ongoing and in cases
where only issuance of completion certificate remained pending,
legislature intended that even those projects have to be registered under
the Act. Therefore, the ambit of Act is to bring all projects under its
fold, provided that completion certificate has not been issued. Thus,
those projects under Section 3(2) need not be registered under the Act
and, therefore, the intent of the Act hinges on whether or not a project
has received a completion certificate on the date of commencement of
the Act. The project is ongoing or not it has to be distinguished on the
basis of ongoing project under Section 3(2)(h) of the Act 2016 which
states that where the promoter has received completion certificate for a
real estate project prior to commencement of the Act 2016
notwithstanding anything contained in sub-section (1), no registration
of real estate project is required and the project shall not be ‘ongoing
project’, but in other cases with respect to the project existed at the time
of commencement of the Act, the same need to the registered failing
which the Regulatory Authority is required to take action under Section
59 of the Act 2016 and ensure that ongoing project is registered in order

to make the provisions of the Act and Rules 2016 applicable.

Section 31 of the Act deals with filing of complaint and reads that "Any
aggrieved person may file a complaint with the Authority or the

adjudicating officer, as the case may be, for any violation or
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contravention of the provisions of the Act or the rules and regulations
made thereunder against any promoter allottee or real estate agent, as

the case may be".

An aggrieved person has not been defined in the Act, which means that
this term should be given a wider and not a restrictive interpretation, in
this scenario, any person can come to agitate his/her grievance before
the Authority. If a complaint is made under section 31 for violation or
contravention of the provisions of the Act (as the language of the statute
suggests), it may also include a complaint by the allottee against the
promoter for not registering the project, apart from other complaints of
non-delivery, delayed possession or any other conceivable, or
otherwise, an exploitative condition, where a person’s life’s earnings

are at stake in a real estate project.

The authority would have to admit a complaint even if it is to reach a
conclusion about the completion of a project or to draw further
conclusions about the applicability of the Act. Merely because a project
hasn’t been registered can never be an acceptable reason to deprive the

allottee of his/her statutory right to file a complaint.

In our view, the Authority has to act as a watchdog and play an active
role in thwarting such malpractices which may result in closing its

doors to any aggrieved person.

Further, the Authority cannot also turn a blind eye to its own powers
under Section 35, under which it can act suo motu to call for
information or clarifications relating to the affairs of any promoter;
especially when an allottee complaint of incomplete work as well as
infrastructural development, suggesting that the project may still be an

ongoing project.

Sections 32, 34 and 35 of the Act read together leave no doubt that the
Authority is a watchdog designed to ensure transparency in the real
estate sector, to protect all players, be it the allottee, the promoter Or be
a real estate agent. The underlying emphasis is to protect the interest of
an allottee, who is a dwarf compared to the might of the

promoters/developers.
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No doubt the language of the statute would state that registration would
not be required on completion of a project, but in the event of a
complaint regarding deficiency in development works, it is the duty of
the Authority to consider the matter, watch closely, otherwise such
pleas may be resorted to by unscrupulous developers/promoters to

defeat the valuable rights of the allottees.

We are of the opinion that the language of the statute also provides that
a developer shall be protected from the registration and consequences
of the Act, only in case where the project was completed with
completion certificate. But, to establish a fact that whether the project is
ongoing or completed just to free the promoter from the consequences
of the act are matters of fact to be determined in the course of
proceedings initiated by an aggrieved person. Non-applicability of the
Act cannot be a presumption to be derived from a mere fact

simplification of a project not being registered.

Proceeding under section 59 of the Act is a course available to the
Authority except for determination of a complaint. Once a complaint is
filed on issues pointing out the deficiencies and defaults of a promoter,
the Authority has to decide on its own whether to take recourse to the

procedure prescribed under section 59 after filing a complaint.

As the provisions of the Act 2016 were enforced with effect from 1*
May 2016 and, therefore, in absence of completion certificate for
Tower-T, which contains the unit of the appellant, the Tower-T will fall
in the category of ongoing project and, therefore, the respondent is
required to register the same with UP RERA under the provisions of

Section 3 of the Act 2016.

In our considered view the finding of the Regulatory Authority
regarding no requirement of registration of the project of the respondent
is not only perverse but also against the record. Apart from this, the
complaint of the allottee was rejected, which is contrary to the

pleadings of the complainant/appellant.

It was also incumbent upon the Regulatory Authority to get the issue

examined regarding status of the project by referring the matter to the
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administrative side of the Regulatory Authority, in the instant case the
Secretary had already issued direction to the respondent for registration
of the project being fallen in the category of ongoing project but
surprisingly contrary to the said order learned Bench of Regulatory
Authority passed the impugned order.

On the basis of the aforesaid analysis and after examining the
provisions of the Act 2016 and the Rules 2016, we hold that at the time
of enforcement of the provisions of the Act 2016 (i.e. 01.05.2016) the
project of the respondent fell in the category of ongoing project and was
required to be registered with UP RERA. Thus, we find the impugned
order dated 16.03.2021 is not only perverse but also illegal and against

the record. Issue no. (1) is answered accordingly.

In view of the aforesaid analysis, we are of the considered view that the
impugned order dated 16.03.2021 suffers from illegality and perversity

and is not sustainable in the eyes of law.

Accordingly the appeal is allowed. The impugned order dated
16.03.2021 passed in Complaint No. NCR144/12/0673/2019 (Nikhil
Srivastava Vs. M/S Stellar Constellation Projects Pvt. Ltd.) is
hereby set aside and the matter is remanded back to the
Regulatory Authority to decide the complaint afresh in the light of
the observations made in the body of the judgment. Both the
parties are directed to appear before the Regulatory Authority on
26™ June, 2023.The Registrar is directed to communicate this
judgment/order to the Secretary of the Regulatory Authority for
being placed before the concerned Bench of the Regulatory
Authority on the date fixed.

No order as to costs.

Dated:31.05.2023
Shakir/GauravSri/- (K.K. Jain) (D. K. Arora)



