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Heard Shri Nimish Gupta, learned counsel for the appellant and Shri
Himanshu Hemant Gupta, learned counsel for the respondent.

The appellant has approached the Tribunal challenging the order dated
03.09.2020, passed by the Adjudicating Officer (AO), whereby the complaint
of the appellant was rejected on the ground that the authority below has
deliberately failed to exercise jurisdiction vested in it by rejecting the
complaint of the appellant and the authority below has drawn an artificial
distinction between competence of Authority to compensate for the delay and
between the claim for refund of the deposited amount alongwith interest
without considering that the Authority had full jurisdiction for the relief
claimed under the provisions of the RERA Act pertaining to refund of amount
deposited with MCLR+1% and prayed for setting aside the impugned order
dated 03.09.2020 and sought direction for directing the respondent builder to
refund the entire mount deposited by the appellant alongwith interest @
MCLR+1% as enunciated under Section 18 of the Act of 2016.

It is admitted position that the appellant approached the AO of the RERA vide
complaint no. ADJ/NCR144/01/1156/2020 (S. Nethranandam, Vs. M/s

Jatasya Promoter Pvt. Ltd.) seeking compensation for delay in possession. As



per the submission of learned counsel for the appellant, a written submission
was submitted before the AO with a prayer for directing the respondent to
refund Rs. 21,99,372/- deposited by the appellant with interest at the rate of
18% per annum and further direction to refund Rs. 1,60,000/- paid by the
appellant to HDFC as insurance amount for securing loan alongwith interest
of 18% per annum alongwih Rs. 10,000/- paid towards processing fee to
HDFC for obtaining loan alongwith 18% interest.
The AO, by means of impugned order dated 03.09.2020 rejected the
complaint of the appellant, taking into consideration the change in the relief
sought vide written submission on the ground that refund of amount does not
lie in his jurisdiction and it is open for the complainant to approach the
concerned authority of the RERA for seeking refund as the issue involved in
the present appeal is regarding the jurisdiction of the AO vis-a-vis Authority,
therefore being a legal issue we do not wish to narrate the facts regarding the
booking of the apartment and the payments made by the appellant to the
respondent including the delay, if any, caused in offering possession.
4.1 The provisions of Section 18 provide for refund of amount and
compensation, if promoter fails to complete or is unable to give
possession of an apartment, plot or building. For the sake of

convenience, the provisions of Section 18 are reproduced as follows:-

“Section 18- Return of amount and compensation —(1) If the
promoter fails to complete or is unable to give possession of an

apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or,
as the case may be, duly completed by the date specified

therein, or



(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration

under this Act or for any other reason,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in
respect of that apartment, plot, building, as the case may be,
with interest at such rate as may be prescribed in this behalf
including compensation in the manner as provided under this
Act :

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such
rate as may be presceibed.

(2) The promoter shall compensate the allottees in case of any
loss caused to him due to defective title of the land, on which the
project is being developed or has been developed, in the manner
as provided under this Act, and the claim for compensation
under this sub-section shall not be barred by limitation provided
under any law for the time being in force.

(3) In the promoter fails to discharge any other obligations
imposed on him under this Act or the rules or regulations made
thereunder or in accordance with the terms and conditions of the
agreement for sale, he shall be liable to pay such compensation

to the allottees, in the manner as provided under this Act.”



4.2 Section 31 of the Act of 2016 provides a right to any aggrieved person

4.3

for filing complaint with the Authority or Adjudicating Officer, as the
case may be for violation or contravention of the provisions of the Act or
Rules and regulations made thereunder against any promoter allottee or

real estate agent. The provisions of Section 31 read as follows:-

“Section 31- Filing of complaints with the Authority or the
adjudicating officer. —(1) Any aggrieved person may file a
complaint with the Authority or the adjudicating officer, as the
case may be, for any violation or contravention of the provisions
of this Act or the rules and regulations made thereunder, against

any promoter, allottee or real estate agent, as the case may be.

Explanation.—For the purpose of this sub-section ‘“person”
shall include the association of allottees or any voluntary
consumer association registered under any law for the time

being in force.

(2) The form, manner and fees for filing complaint under sub-

)

section (1) shall be such as may be specified by regulations.’

The U.P. Real Estate (Regulation and Development) Rules 2016
(hereinafter referred to as “the Rules”) have been promulgated in
exercise of the powers conferred under Section 84 of the Act of 2016,
and Rule 33 and Rule 34 of the Rules provide the manner of filing
complaint with the Regulatory Authority and with the AO, respectively.

The provisions of Rules 33 and 34 read as follows:-



“Rule 33- Manner of filing a complaint with the regulatory
authority and the manner of holding an inquiry by the
regulatory authority. —(1) Any aggrieved person may file a
complaint with the regulatory authority for any violation under
the Act or the rules and regulations made thereunder, save as
those provided to be adjudicated by the adjudicating officer, as
per Form ‘M’ which shall be accompanied by a fee of rupees one
thousand in the form of a demand draft drawn on a nationalized
bank in favour of regulatory authority and payable at the main
branch of that bank at the station where the seat of the said

regulatory authority is situated.

Explanation.— For the purpose of this sub-rule "person" shall
include the association of allottees or any voluntary consumer

association registered under any law or the time being in force.

(2) The regulatory authority shall for the purposes of deciding
any complaint as specified under sub-rule (1), follow summary

procedure for inquiry in the following manner:

(a) Upon receipt of the complaint the regulatory authority shall
issue a notice along with particulars of the alleged contravention

and the relevant documents to the respondent;
(b) The notice shall specify a date and time for further hearing;

(c) On the date so fixed, the regulatory authority shall explain to
the respondent about the contravention alleged to have been
committed in relation to any of the provisions of the Act or the

rules and regulations made thereunder and if the respondent:



(i) pleads guilty, the regulatory authority shall record the
plea, and pass such orders including imposition of penalty as
it thinks fit in accordance with the provisions of the Act or

the rules and regulations, made thereunder;

(ii) does not plead guilty and contests the complaint the
regulatory authority shall demand an explanation from the

respondent;

(d) In case the regulatory authority is satisfied on the basis of the
submissions made that the complaint does not require any

further inquiry it may dismiss the complaint;

(e) In case the regulatory authority is satisfied on the basis of the
submissions made that the there is need for further hearing into
the complaint it may order production of documents or other

evidence on a date and time fixed by it;

(f) The regulatory authority shall have the power to carry out an
inquiry into the complaint on the basis of documents and

submissions,

(g¢) On the date so fixed, the regulatory authority upon
consideration of the evidence produced before it and other

records and submissions is satisfied that-

(i) the respondent is in contravention of the provisions of the
Act or the rules and regulations made thereunder it shall
pass such orders including imposition of penalty as it thinks
fit in accordance with the provisions of the Act or the rules

and regulations made thereunder;



(ii) the respondent is not in contravention of the provisions of
the Act or the rules and regulations made thereunder the
regulatory authority may, by order in writing, dismiss the

complaint, with reasons to be recorded in writing.

(h) If any person fails, neglects or refuses to appear, or present
himself as required before the regulatory authority, the
regulatory authority shall have the power to proceed with the
inquiry in the absence of such person or persons after recording

the reasons for doing so.”

“Rule 34- Manner of filing a complaint with the adjudicating
officer and the manner of holding an inquiry by the
adjudicating officer. —(1) Any aggrieved person may file a
complaint with the adjudicating officer for compensation under
section 12, 14, 18 and 19 as per Form ‘N’ which shall be
accompanied by a fee of rupees one thousand in the form of a
demand draft drawn on a nationalized bank in favor of
regulatory authority and payable at the main branch of that bank
at the station where the seat of the said regulatory authority is

situated.

(2) The adjudicating officer shall for the purposes of adjudging
compensation follow summary procedure for inquiry in the

following manner:

(i) Upon receipt of the complaint the adjudicating officer shall
issue a notice along with particulars of the alleged contravention

and the relevant documents to the promoter;



(ii) The notice shall specify a date and time for further hearing;

(iii) On the date so fixed, the adjudicating officer shall explain to
the promoter about the contravention alleged to have been
commiitted in relation to any of the provisions of the Act or the

rules and regulations made thereunder and if the promoter:

(i)  pleads guilty, the adjudicating officer shall record the
plea, and award such compensation as he thinks fit in
accordance with the provisions of the Act or the rules
and regulations, made thereunder;

(ii)  does not plead guilty and contests the complaint the
adjudicating officer shall demand an explanation from

the promoter;

(iv) In case the adjudicating officer is satisfied on the basis of the
submissions made that the complaint does not require any

further inquiry it may dismiss the complaint;

(v) In case the adjudicating officer is satisfied on the basis of the
submissions made that the there is need for further hearing into
the complaint it may order production of documents or other

evidence on a date and time fixed by him,

(vi) The adjudicating officer shall have the power to carry out an
inquiry into the complaint on the basis of documents and

submissions,

(vii) On the date so fixed, the adjudicating officer upon
consideration of the evidence produced before him and other

records and submissions is satisfied that the promoter is-



(i)  liable to pay compensation, the adjudicating officer
may, by order in writing, order payment of such
compensation, as deemed fit by the promoter to the
complainant; or

(ii) not liable to any compensation, the adjudicating
officer may, by order in writing, dismiss the complaint,

with reasons to be recorded in writing.

(viii) If any person fails, neglects or refuses to appear, or present
himself as required before the adjudicating officer, the
adjudicating officer shall have the power to proceed with the
inquiry in the absence of such person or persons after recording

the reasons for doing so.”

The appellant, on account of delay in possession approached the AO on
prescribed form N seeking compensation and it appears that during the
proceedings before the AO written submissions have been filed by the
appellant wherein a prayer for refund of the amount of Rs. 21,99,372/-
deposited by the appellant with interest at the rate of 18% per annum and
refund Rs. 1,60,000/- paid by the appellant to HDFC as insurance amount for
securing loan alongwith interest of 18% per annum alongwih Rs. 10,000/-
paid towards processing fee of loan paid to HDFC has been made. The AO,
after taking into consideration the relief made in the written submissions by
the complainant and after examining the provisions of Real Estate (Regulation
and Development) Act 2016, Uttar Pradesh Real Estate (Regulation and
Development) Rules 2016 and Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules 2018, observed that a

complainant is entitled for interest at the rate of MCLR+1% on account of



delay in possession, but as per the provisions of Section 18 of the Act of
2016, the AO is not competent to direct for refund of the amount, and for
refund of the amount the complainant has to approach the concerned bench of
RERA by filing complaint, and thus rejected the complaint.

Learned counsel for the appellant has raised ground of discrimination in
passing the order and submitted that in a similar case the authority has
directed for refund of the amount and by means of impugned order, the
complaint of the appellant has been rejected.

Learned counsel for the respondent vehemently opposed the appeal and
submitted that a bare perusal of the complaint filed on the portal of the
Authority and the relief clause of written submission filed by the appellant
indicate the discrepancy and inconsistencies between the reliefs claimed by
the appellant. It is further stated that on account of claim of inconsistent
reliefs before the Authority, the complaint itself was not maintainable. Further
the perusal of the record as well as the ordersheets of the proceedings held
before the AO indicate that the appellant did not move any application for
amendment of his complaint so that the complaint could become cognisant by
the competent authority. Further, during the pendency of the proceedings
despite the appellant being aware that the jurisdiction to grant refund of the
deposited amount was vested with the Member of the Authority, yet the
appellant did not choose to move an application for transferring the
proceeding to the competent authority for adjudication of the complaint. The
AO in a very fair manner granted liberty to the appellant to file fresh
complaint before the competent authority of the RERA for claiming refund of
his deposited amount and no prejudice has been caused against him by the

impugned order. Further, the impugned order does not place an embargo upon



the appellant which causes any prejudice to his right and that present appeal is

not maintainable before the Tribunal and deserves to be dismissed.

On examination of the rival submissions, we are of the considered view that

under the scheme of the Act and Rules, two forums have been specifically

created, one for seeking interest for delay in possession or refund of the
amount with interest; and other is for determination of compensation on
account of the losses suffered due to the action of the promoter/builder and
for determination of compensation under the scheme of the Act. Accordingly,

a retired District Judge has been appointed as Adjudicating Officer in terms of

Section 71(1) of the Act of 2016.

8.1 The appellant has filed complaint before the Adjudicating Officer (AO)
seeking compensation but for the reasons best known to him, in his
written submissions changed the prayer without amending the original
prayer in the complaint. There were two options for the AO either to
reject the complaint in the absence of lack of evidence for losses suffered
or to give a liberty to the complainant to approach the concerned bench
of the RERA for seeking refund under the relevant provisions of the Act
and Rules. The AO while rejecting the complaint, chose to given liberty
to the complainant observing in his order that under the scheme of the
Act, he has no power/jurisdiction to direct for refund of an amount,
therefore the complainant has to approach the concerned bench of the
RERA for seeking refund. On due examination, we do not find any
perversity, illegality or infirmity in the order of the AO. Accordingly, the

appeal is dismissed.

(Rajiv Misra) (D.K. Arora)



Dated: 03.01.2022
GAURAVSRI



