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1. This is an appeal preferred by appellant-Smt. Bandana Umar against the 

judgment and order dated 18.03.2019 passed by the U.P. Real Estate 

Regulatory Authority, Lucknow, in Complaint No. 7201814469 (Smt. 

Bandna Umar vs. M/s Abhisht Developers & Builders Pvt. Ltd ). Vide 

this judgment and order dated 18.03.2019 the learned Regulatory Authority 

under Section 37 of the Act, 2016 has directed the respondent- Ms. Abhisht 

Developers & Builders Pvt. Ltd to-  

“1.  start construction work immediately and complete the entire work of 

the project within 18 months (according to affidavit given by 

respondent) and to execute the sale deed and the respondent is also 

directed to pay interest @ MCLR+1%  from the date mentioned in 

agreement till the date of handing over the actual possession.  

2.  In case of non-compliance of the above order, the respondent will be 

liable to refund the entire deposited amount along with interest @ 

MCLR+1% to the complainant/allottee.”  

Violation of this order, shall be punishable under Section 63 of the 

Act as well as under other relevant provisions of the law.  



Being dis-satisfied with the afore-stated order the appellant preferred 

the instant appeal. 

In pith and substance, the complainant/appellant’s version is as 

follows: 

1.1 That the appellant booked a Flat No. M/08/02, having Super Area of 

1970 Sq. Ft. in respondent’s project i.e. Celebrity Meadows, Block M, 

Sector –I, Sushant Golf City, Lucknow Uttar Pradesh on 18.04.2013 for 

which total consideration amount was Rs.35,46,000/- as per terms and 

conditions of the agreement. The pace of the construction of the 

aforesaid Flat was very slow and it was behind the promised timeline 

therefore, appellant-applicant complained respondent regarding the slow 

pace of construction and then the respondent advised appellant-applicant 

to get his allotted Flat transferred in another tower of the same project. 

Appellant agreed to the suggestion of the respondent and gave an 

application for transfer of her allotted flat in another tower and 

respondent transferred allotment of the appellant-applicant in another 

tower of same project. Thus, appellant was allotted Flat No. A/08/01, 

Super Area – 1970 sq. ft. situated at Celebrity Meadows, Block A, 

Sector-1, Sushant Golf City, Lucknow Uttar Pradesh, vide an allotment 

letter dated 10.11.2014 for which the consideration amount was same i.e. 

Rs.35,46,000/-.  The appellant paid Rs. 3,00,000/- on 27.09.2012 (receipt 

no. 00070), Rs.5,98,223/- on 30.01.2013(receipt no. 00207) totaling to 

Rs.8,98,223/- as part payment for consideration amount of aforesaid Flat 

No. A/08/01 as per terms and conditions of the allotment agreement and 

the respondent executed an agreement for sale with appellant wherein 

the date of its execution is not mentioned. This clearly reflects the 

malafide intentions of the respondent. Besides, the above payment, on 



20.07.2020 the appellant under protest paid Rs.3,84,600/- also through 

R.T.G.S. to the respondent as it is obvious from Annexure No.4 annexed 

to appeal. The respondent promised to deliver possession of Flat No. 

A/08/01 to the applicant within a period of 36 months but the respondent 

has neither completed construction of that flat till today nor delivered its 

possession to applicant till date therefore, applicant compelled to file 

Complaint No. 7201814469 Smt. Bandna Umar versus M/s Abhisht 

Developers & Builders Pvt. Ltd., against the respondent before the 

Real Estate Regulatory Authority, Uttar Pradesh, Lucknow on 

26.07.2018 on the website of Real Estate Regulatory Authority, Uttar 

Pradesh and the complaint was manually submitted before the Authority  

on 23.10.2018 by the appellant when the date was fixed.  

1.2 That the applicant/complainant prayed from the Authority for the 

delivery of the possession of the aforesaid Flat allotted to the appellant-

applicant and also prayed the Authority to direct respondent to pay 

compensation to the appellant for the delay in delivery of possession.  

1.3 That the Authority issued a commission for the inspection of the 

property in question which gave its report on 14.03.2019 wherein it was 

found that the construction work was completely stopped since last 2 

years.  

1.4 That the Real Estate Regulatory Authority neither considered provision 

of the Real Estate (Regulation and Development) Act, 2016 nor 

considered the prayer and submissions of the appellant-applicant and 

arbitrarily decided the complaint No. 7201814469 of appellant-applicant 

along with three other complaints by giving vague reasons vide an order 

dated 18.03.2019. 



1.5 That the Authority directed respondent to deliver possession of the Unit 

to the appellant within  18 months since the date of order i.e. 18.03.2019 

and to pay interest for the period of delay till the date of delivery of 

possession. Authority also directed respondent to return whole 

consideration amount of the appellant along with MCLR+1% interest, as 

per rates of SBI, if the respondent fails to deliver possession within the 

period of 18 months.  

1.6 That the appellant only prayed for the delivery of possession and 

compensation for delay but she has not prayed for refund of money with 

interest, therefore, the Authority travelled beyond pleadings while 

passing the second direction in the impugned order dated 18.03.2019. It 

is also necessary to mention here that the Authority has provided an 

escape route to the respondent to get rid of its obligations just by 

returning the money along with interest after almost the delay of more 

than 9 years since the date of payment of money. 

1.7 That it is necessary to mention that there has been a tremendous 

increasement in land prices and construction cost during the past 9 years 

which cannot be compensated with MCLR+1% interest rate as per SBI 

and the appellant will never be able to buy a similar unit henceforth. 

Moreover, it is necessary that the appellant needs a residence for better 

life of her family and she does not want money specially when she will 

not be able to get same Flat, along with promised facilities, for same 

consideration amount which was agreed by the respondents and 

appellant made part payment of consideration amount before 9 years for 

that flat.  

1.8 That it is a settled legal position that the Decision Making Authority, 

performing a quasi-judicial function, cannot travel beyond pleadings but 



in this case the Authority  passed such order which was not even prayed 

by the applicant in her complaint. Authority could either grant 

applicant’s prayer or reject it.  Applicant has been provided remedy 

under the Act, itself, if the respondent fails to deliver the possession of 

the unit to the applicant in compliance of the decision of the Authority 

but the Authority has closed such reliefs for applicant through impugned 

order dated 18.03.2019.  

 

1.9 That the Authority relied on para 257 of the decision of Hon’ble Bombay 

High court given in case of Neelkamal Realtors Suburban Pvt. Ltd. & 

Another vs. Union of India & Others : 

“257. Section 18(1)(b) lays down that if the promoter fails to complete 

os-wp-2737 &  ors-RERA-JT. doc or is unable to give possession of an 

apartment due to discontinuance of his business as a developer on 

account of suspension or revocation of the registration under the Act 

or for any other reason, he is liable on demand to the allottees, in case 

the allottee wishes to withdraw from the project, without prejudice to 

any other remedy available, to return the amount received by him in 

respect of that apartment with interest at such rate as may be 

prescribed in this behalf including compensation. If the allottee does 

not intend to withdraw from the project he shall be paid by the 

promoter interest for every month’s delay till handing over of the 

possession. The requirement to pay interest is not a penalty as the 

payment of interest is compensatory in nature in the light of the delay 

suffered by the allottee who has paid for his apartment but has not 

received possession of it. The obligation imposed on the promoter to 

pay interest till such time as the apartment is handed over to him is 



not unreasonable. The interest is merely compensation for use of 

money.” 

1.10 That the Authority wrongly interpreted the aforesaid decision of the 

Hon’ble Bombay High Court because Hon’ble High Court held in 

aforesaid judgment that the promoter is liable to return money to allottee 

when the allottee wishes to withdraw from the project and it has been 

further stated by the Hon’ble Bombay High Court in its judgment that 

the promoter is liable to pay interest for delay to allottee if he chooses 

not to withdraw from the project. It is necessary to mention here that the 

appellant neither wished to withdraw from the project nor prayed for the 

refund. Appellant/allottee only prayed for the delivery of possession and 

compensation for the delay period therefore, the Authority  committed 

gross error by issuing 2nd direction to the respondent for refund of money 

if it fails to deliver possession within 18 months.  

1.11 That 2nd alternate direction issued by the Authority in its impugned order 

dated 18.03.2019 is the violation of the Provisions of Section 18 of the 

Real Estate (Regulation  & Development) Act, 2016 which provides: 

Provided that where an allottee does not intend to withdraw from 

the project, he shall be paid, by the promoter, interest for every month of 

delay, till the handing over of the possession, at such rate as may be 

prescribed. 

1.12 That the Authority passed the impugned order dated 18.03.2019 

arbitrarily and illegally without considering applicant’s prayer and 

material on record of the case. Impugned order has been passed without 

considering the provisions of the Real Estate (Regulation & 

Development) Act, 2016 and the settled legal position in spite of the fact 



that the respondent has not filed any reply against applicant’s or 

complaint. 

1.13 That the applicant is not willing to take refund of the aforesaid flat from 

respondent now after more than 9 years since the date of payment of 

money, applicant wants the possession of the flat booked by her and she 

prayed for same. Respondent is liable to deliver the possession of the flat 

allotted to applicant with same quality and facilities which were 

promised by the respondent in allotment agreement.  

1.14 Relief(s) sought : 

Wherefore, on the basis of aforesaid facts, reasons and circumstances, 

the appellant prays for the following reliefs:- 

(a) “Set aside the impugned order dated 18.03.2019” from clause (a) of 

relief clause be deleted and “set aside the second direction issued by the 

Authority, regarding the refund of amount, in its impugned order dated 

18.03.2019” be written on its place.  

(b) The Hon’ble Appellate Tribunal may be pleased to set aside the 

impugned order dated 18.03.2019, which was uploaded on 06.04.2019, 

passed by the Authority in Complaint No.7201814469 Smt. Bandna 

Umar Versus M/s Abhisht Developers & Builders Pvt. Ltd. 

(c) The Hon’ble Appellate Tribunal may be pleased to direct respondent to 

deliver possession of the Flat to applicant which has been allotted to 

applicant by respondent.  

(d) The Hon’ble Appellate Tribunal may be pleased to direct respondent to 

pay interest to appellant over the consideration amount till the date of 

delivery of possession for delay.  



(e) The Hon’ble Appellate Tribunal may be pleased to direct respondent to 

pay compensation to the applicant for the mental agony and financial 

loss suffered by him due to defaults of respondents.  

(f) The Hon’ble Appellate Tribunal may be pleased to award the cost of this 

appeal to the applicant.  

1.15 Matter is not pending with any other Court.  

 

REPLY TO THE APPEAL 

 

2 The respondent filed reply on 18.11.2021 to the aforestated 

memorandum of appeal dated 03rd June, 2019  with the following main 

contentions:- 

2.1 That the fact pertaining to transfer of allotment of the appellant in 

another flat in a different tower in the same project, needs no response. 

The contents of the appellant that she made part payment of 

consideration as per the terms and conditions of the allotment agreement 

are denied. It would be relevant to mention here that after the payment of 

last installment on 30.01.2013, the appellant sat tight and ignored all the 

demand notices which were raised by the respondent builder. A few such 

notices/demand notices are dated 06.01.2014 and 16.08.2016. It is 

vehemently denied that there was delay only on the part of respondent in 

constructing the project. As per 19(6) of the RERA Act, 2016 even the 

allottees are under a mandate to clear necessary payments/installments in 

pursuance to the agreement to sale in the manner and within the time as 

specified in the said agreement. The fact that the appellants totally turned 

a deaf ear to the demand notices raised on 06.01.014 and 16.08.2016, 

reflects the fact that they (the appellants) drastically failed in performing 



the reciprocal obligation of making timely payment of installments as 

provided in agreement. Hence, the delay in construction is not solely 

attributable to the respondent but also to the appellant. It is totally unjust 

expectation of the appellant to expect timely possession of the unit when 

she at the very first place defaulted in making timely payment of the 

installments towards part payment of sale consideration of the unit.  

2.2 That the appellant is stopped from attributing delay upon the respondent 

in completing the construction of the project, because appellant already 

failed to make timely payments. 

2.3 That the impugned order is reasoned and passed in complete adherence 

to the provisions of RERA Act, 2016. The said conditional order has 

been passed in the fitness of things, considering the fact that the RERA 

registration of the respondent was surviving; and in pursuance thereto 

the respondent in all probabilities ought to have endeavoured to hand 

over possession latest by 31.12.2020. The said order resorts a balanced 

and considerate approach, to ensure that in case the project is further 

delayed beyond 31.12.2020 and in case the respondent fails to hand over 

the possession of the appellants flat to her by the said deadline; the 

appellant be provided with an avenue to seek refund. Moreover, the said 

order can only be seen as one to be safeguarding the total rights of the 

appellants; ensuring that in case possession is not delivered within a 

reasonable period of 18 months, then  refund be granted to the appellant. 

One such is the nature of the order under challenge, there is no scope of 

label the impugned order as cryptic order, arbitrary and illegal. At this 

juncture, the respondent undertakes herein to forthwith refund her 

money and comply with the clause 2 of the order dated 18.03.2019 

passed by the learned authority below. 



2.4 That it is submitted that the appellant faulted in praying for compensation on 

account of delay from the RERA Authority in her complaint under Section 31, 

in as much  as the authority/power to award compensation lies only with the 

Adjudicating Officer in terms of Section 71. It can’t be said that the authority 

travelled beyond the pleadings or the relief sought by the appellant, since if so 

would have been the case, the Authority would have relegated the appellant 

before the adjudicating officer so far as the relief in the nature of 

compensation was sought by the appellant. Moreover, it is also submitted that 

the learned RERA Authority, being a quasi judicial body is bestowed with the 

inherent power of moulding of relief, as available with judicial authority and 

other quasi judicial authorities. As such, no fault could be found and/or alleged 

on the authority, if in its wisdom the authority directed for refund of payments 

in the eventuality of the respondent finally failing to hand over possession 

within 18 months. Rather the same is considerate exception carved out by the 

authority in complete favour of the appellant to ensure that at least her 

principal amount with appreciation of interest on delay is handed back to her. 

Lastly the said exception was also carved out with a view that in case of 

further indefinite delay, at least the basic rights of the allottee are protected by 

way of securing a refund to her; something which has been ensured by  means 

of the impugned order.  

2.5 That the impugned order dated 18.03.2019 is a well balance and a well 

reasoned order and hence needs no intervention. The RERA Act, 2016 has 

been enacted to balance the right of promoters and the allottees; not to 

ensure the economic interest of the allottees. Hence, apart from interest on 

delay; if the appellant has suffered other losses too on account of his money 

stuck with the respondents for a period of 9 years, it will always be open for 

him to seek compensation by way of approaching the adjudicating officer. 

Moreover, the order impugned is totally inconsonance with law as it only 



seeks to balance the tilt in between the parties; and in no way can be said to be 

harming any of them.  

2.6 That the reliefs sought are not warranted to be given in light of the averments 

made in this reply. It is reiterated that the respondent wants to refund the 

money of the appellant along with directed rate of interest and comply with the 

order impugned dated 18.03.2019. 

2.7 That the present appeal is nothing but an abuse of the process of law and is 

liable to be dismissed with exemplary cost. The appellant has vehemently 

failed to make out a case of intervention by this Hon’ble Court and failed to 

establish her locus to file the present appeal when the impugned order is 

totally in her favour.  

2.8 That in view of the facts and position stated above, the impugned order needs 

no intervention and is thus liable to be confirmed and consequently the present 

appeal deserves to be dismissed with exemplary cost.  

3.  In the instant appeal the only issue involved is- 

Whether relief as granted by the Regulatory Authority vide order dated 

18.03.2019 is beyond the pleadings? If so, the order dated 18.03.2019 is 

liable to be set aside?  

    Findings 

4.         In order to determine this issue, we perused the whole records. The 

perusal of records reveals that the appellant/allottee has sought the relief  in 

complaint ‘only for delivery of possession of the flat in question and 

compensation for delayed period’.  

  It is undisputed that the Builder-Buyer Agreement is undated. As 

per Clause 13 of the said Builder-Buyer Agreement the respondent 

Company was to deliver possession of the allotted flat to the appellant 

within 36 months from the date of sanction of building plans by the 

authorities subject to force majeure circumstances…… but till date more 



than 9 years have elapsed the respondent Company neither completed the 

construction of the flat nor delivered its possession to the appellant. 

Ultimately, being compelled the appellant/complainant filed complaint on 

26.07.2018 before the Regulatory Authority praying for delivery of 

possession of the allotted flat and compensation for delay period. On behalf 

of respondent no objection was filed against this complaint before the 

Regulatory Authority. But the learned counsel for respondent has filed an 

affidavit dated 28.02.2019 wherein it is mentioned that respondent will 

hand over the possession of the allotted flat to the complainant within 18 

months, if fails to do so, the respondent will refund the deposited amount 

along with interest. In this context, the Regulatory Authority had also 

issued a commission for inspection of the site wherein it is mentioned that 

the construction work was completely stopped since last year.  

  After hearing both parties, the learned Authority placing 

reliance upon the verdict given in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. and Another vs. Union of India and Others 

passed the impugned order dated 18.03.2019 as below: 

 “1. The respondent is directed to start construction work immediately 

and complete the entire work of the project within 18 months 

(according to affidavit given by respondent) and to execute the sale 

deed and the respondent is also directed to pay interest @ MCLR+1%  

from the date mentioned in agreement till the date of handing over the 

actual possession.  

2. In case of non-compliance of the above order, the respondent will 

be liable to refund the entire deposited amount along with interest @ 

MCLR+1% to the complainant/allottee.”  

Violation of this order, shall be punishable under Section 63 of the 

Act as well as under other relevant provisions of the law. 



 The main thrust of the learned counsel for the appellant is that 

the appellant never prayed for refund of money, her only relief is – 

delivery of possession of the allotted flat and compensation for delay 

period.  

 In this regard, we also perused the case of Neelkamal Realtors 

Suburban Pvt. Ltd. and Another vs. Union of India and Others 

wherein the Hon’ble Bombay High Court has observed :   

 

“Section 18(1)(b) lays down that if the promoter fails to complete os-wp-

2737 &  ors-RERA-JT. doc or is unable to give possession of an apartment 

due to discontinuance of his business as a developer on account of 

suspension or revocation of the registration under the Act or for any other 

reason, he is liable on demand to the allottees, in case the allottee wishes to 

withdraw from the project, without prejudice to any other remedy available, 

to return the amount received by him in respect of that apartment with 

interest at such rate as may be prescribed in this behalf including 

compensation. If the allottee does not intend to withdraw from the project 

he shall be paid by the promoter interest for every month’s delay till 

handing over of the possession. The requirement to pay interest is not a 

penalty as the payment of interest is compensatory in nature in the light of 

the delay suffered by the allottee who has paid for his apartment but has not 

received possession of it. The obligation imposed on the promoter to pay 

interest till such time as the apartment is handed over to him is not 

unreasonable. The interest is merely compensation for use of money.” 

 In the aforesaid judgment, it is clearly mentioned that –“if the 

allottee does not intend to withdraw from the project he shall be paid 

by the promoter interest for every month’s delay till handing over of 

the possession”. 



 Here it is also relevant to mention Section 18 of the Real Estate 

(Regulation & Development) Act, 2016 which is reproduced herein 

below:- 

“Section 18- Return of amount and compensation –(1) If the 
promoter fails to complete or is unable to give possession of an 
apartment, plot or building,– 

(a) in accordance with the terms of the agreement for sale or, 
as the case may be, duly completed by the date specified therein; 
or 
(b) due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration under this 
Act or for any other reason, he shall be liable on demand to the 
allottees, in case the allottee wishes to withdraw from the project, 
without prejudice to any other remedy available, to return the 
amount received by him in respect of that apartment, plot, 
building, as the case may be, with interest at such rate as may be 
prescribed in this behalf including compensation in the manner as 
provided under this Act : 

Provided that where an allottee does not intend to withdraw from 
the project, he shall be paid, by the promoter, interest for every 
month of delay, till the handing over of the possession, at such 
rate as may be prescribed.” 
(2) The promoter shall compensate the allottees in case of any 
loss caused to him due to defective title of the land, on which the 
project is being developed or has been developed, in the manner 
as provided under this Act, and the claim for compensation under 
this sub-section shall not be barred by limitation provided under 
any law for the time being in force.  
(3) If the promoter fails to discharge any other obligations 
imposed on him under this Act or the rules or regulations made 
thereunder or in accordance with the terms and conditions of the 
agreement for sale, he shall be liable to pay such compensation to 
the allottees, in the manner as provided under this Act. 
 



      From the above provision it is obvious that the proviso to Section 

18(1) gives liberty to an allottee to continue with the project even if 

promoters fail to complete or is unable to give possession of the 

apartment, plot, flat or building in accordance with the terms of the 

Agreement duly completed by the date specified therein and in such 

eventuality the allottee is entitled to get interest for every month of 

delay till handing over the possession at such rate, as may be, 

prescribed.  

Therefore, the averment of the respondent that Builder 

Company wants to refund the money of the appellant along with rate 

of interest as directed by the Regulatory Authority vide order dated 

18.03.2012 is without logic. It shows malafide intention on part of 

respondent-Company.  

    The appellant’s main prayer before the Regulatory Authority was 

specifically for delivery  of possession of the flat in question and 

compensation for delayed period. Since the appellant has never prayed 

for refund of the amount, hence the direction for refund of deposited 

amount along with interest as mentioned in the impugned order dated 

18.03.2019 is beyond pleadings and prayer of the 

appellant/complainant made in the complaint. 

         The object of the pleadings is generally to see where  the parties 

differ, so that each side may bring forward appropriate evidence 

[Didar Singh vs. Shohan Singh, AIR 1966 Pun. 282].The rules of 

the pleadings are intended as aids for a fair trial and for reaching a just 

decision. 



In Bhagwati Prasad vs. Shri Chandramaul AIR 1966 SC 735, 

the Hon'ble Supreme Court was pleased to observe that:- 

“The importance of the pleadings cannot, of course, be 

ignored, because it is the pleading that lead to the framing of 

issues and a trial in every civil case has inevitably to be 

confirmed to the issues framed in the suit. The whole object 

of framing the issues would be defeated if parties allowed to 

travel beyond them and claim or oppose reliefs on grounds 

not made in the pleadings and not covered by the issues.” 

The Supreme Court of India, basing its decision on the 

Manphul Singh vs. Surinder Singh [AIR 1973 SC 2158] has laid 

down in brief, the following objects of pleadings:- 

(i) to give each side intimation of the case of the other, so that 

it may be met; 

(ii) to enable the Courts to determine what is really at issue 

between parties; and  

(iii) to prevent deviations from course which litigation on 

particular causes must take. 

(iv) To decide the rights of the parties in the trial [National 

Textile Corporation Ltd. v. Badri Kumar Jagad, AIR 

2012 SC 264; M/s Ganesh Trading Co. v. Moji Ram, AIR 

1978 SC 484 : See also; Virndra Kashinath Ravat vs. 

Ninayak N. Joshi, AIR 1999 SC 162]. 

In S.S. Sharma and Ors. Vs. Union of India (UOI) and Ors. 

AIR 1981 SC 588, the Hon'ble Supreme Court observed that:- 



“We are of the opinion that the Courts should ordinarily 

insist on the parties being confined to their specific written 

pleadings and should not be permitted to deviate from 

them by way of modification or supplementation except 

through the well-known process of formally applying for 

amendment. We do not mean that justice should be 

available to only those who approach the Court confined 

in a strait-jacket. But there is a procedure known to the 

law, and long established by codified practice and good 

reason, for seeking amendment of the pleadings. If undue 

laxity and a too easy informality is permitted to enter the 

proceedings of a court it will not be long before a 

contemptuous familiarity assails its institutional dignity 

and ushers in chaos and confusion undermining its 

effectiveness. Like every public institution, the Courts 

function in the security of public confidence, and public 

confidence resides most where institutional discipline 

prevails. Besides this, oral submission raising new points 

for the first time tend to do grave injury to a contesting 

party by depriving it of the opportunity, to which the 

principles of natural justice hold it entitled, of adequately 

preparing its response.” 

It is very pertinent to mention here that the court while deciding 

a case cannot travel beyond the pleadings. Meaning thereby, when 

plaintiff has not prayed for a particular relief that relief cannot be 



granted. No amount of evidence can be looked into to grant any such 

relief which has not been prayed for. 

A similar view has been expressed by this Court in Krishna 

Priya Ganguly etc. vs. University of Lucknow & Ors. etc. AIR 1984 

SC 186, the Hon’ble Apex Court was pleased to observe that a Court 

cannot make out a case not pleaded. The Court should confine its 

decision to the question raised in pleadings. Nor can it grant a relief 

which is not claimed and which does not flow from facts and the 

cause of action alleged in the plaint.  

The Hon’ble Supreme Court in the case of Bachhaj Nahar vs. 

Nilima Mandal & Ors; reported in (2008) 17 SCC 491, was pleased 

to observe that a Court cannot make out a case not pleaded. The Court 

should confine its decision to the question raised in pleadings. Nor 

can it grant a relief which is not claimed and which does not flow 

from facts and the cause of action alleged in the plaint.[See: also Shiv 

Kumar vs. Santosh Kumari (2007) 8 SCC 600] 

Dealing with the same issue, the Supreme Court in Bharat 

Amratlal Kothari Vs. Dosukhan Samadkhan Sindhi & Ors., AIR 

2010 SC 475 held:  

“ Normally, the court will grant only those reliefs specifically 
prayed for by the petitioner. Though the Court has very wide 
discretion in granting relief, the court, however, cannot, 
ignoring and keeping aside the norms and principles governing 
grant of relief, grant a relief not even prayed for by the 
petitioner.” 

In Fertilizer Corporation of India Ltd. & Anr. Vs. Sarat Chandra 

Rath & Ors., AIR 1996 SC 2744, this Court held that “the High Court 

ought not to have granted reliefs to the respondents which they had 

not even prayed for.” 



In view of the above, law on the issue can be summarized that 

the Court cannot grant a relief which has not been specifically prayed 

by the parties. Manohar Lal (D) By Lrs vs Ugrasen (D) By Lrs. & 

Ors. Civil Appeal No. 973 of 2007 decided on 3rd June, 2010.  

The Hon’ble Allahabad High Court in Writ-C No. 58593 of 2012 

decided on 06th October, 2015 in the case of ICICI Lombard General 

Insurance….vs District Legal Services…. held that “It has been a 

consistent view of the courts that the writ petition should be decided 

on the basis of the pleadings on record and not otherwise. In B.S.N. 

Joshi & Sons Ltd. Vs. Nair Coal Services Ltd. and others (2006) 11 

Supreme Court Cases 548 it has been held that a ground not raised or 

pleaded in the writ petition is not open to be argued. 

In Union of India and others Vs. Jai Prakash Singh and another 

(2007) 10 Supreme Court Cases 712, it has been held that the High 

Court cannot travel beyond the pleadings and grant relief. In another 

case Raj Kumar Soni and another Vs. State of U.P. and another 

(2007) 10 Supreme Court Cases 635, it has been held that the 

foundational facts must be pleaded as would enable the High Court to 

scrutinize the nature and the contents of the right alleged to have been 

violated.   

In the instant case the appellant/allottee wants to remain with 

the project even if the project is incomplete. Therefore, the learned 

Regulatory Authority either may grant the prayer of the appellant or 

may reject it 

But the Regulatory Authority is not bestowed with the power of 

moulding the relief.  



In view of the above discussion, we come to the conclusion that  

the impugned order dated 18.03.2019 as passed by the Regulatory 

Authority is beyond pleadings, hence it deserves to be set-aside. 

 

 

ORDER 

  The instant appeal is allowed. 

  The impugned order dated 18.03.2019 as passed by the learned 

Regulatory Authority, is hereby set-aside.  

  The respondent-M/s Abhisht Developers and Builders Pvt. Ltd. is 

directed to hand over the lawful possession of the flat in question to the 

appellant- Smt. Bandna Umar after obtaining Occupancy Certificate (OC) 

and Completion Certificate (CC) within 12 months from the date of 

uploading this order. 

  The respondent-M/s Abhisht Developers and Builders Pvt. Ltd. is 

also directed to pay interest on the amount deposited by the appellant @ 

MCLR+1% per annum for delayed period from the date of possession 

mentioned in BBA (36 months from the date of sanction plan) till the date 

of handing over lawful possession of the flat in question to the appellant-

Smt. Bandna Umar.  

  The appellant is also directed to pay interest on the payable amount, 

if any, for delayed period to the respondent at the rate of MCLR+1% p.a.  

  Non-compliance of this order, shall be executable/punishable by the 

learned Regulatory Authority under Section 63 of the Act as well as under 

other relevant provisions of the law.  

  No order as to cost. 

 



(K.K. Jain)                           (T.B. Singh) 

Dated: 06.09.2022 
PRADEEPKUMAR 

 

Appeal No. 88 of 2019.  

Hon’ble Mr. Tej Bahadur Singh, Judicial Member. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

Case called on. 

For detailed order, see our order of date passed on separate sheets. 

ORDER   

The instant appeal is allowed. 

  The impugned order dated 18.03.2019 as passed by the learned 

Regulatory Authority, is hereby set-aside.  

  The respondent-M/s Abhisht Developers and Builders Pvt. Ltd. is 

directed to hand over the lawful possession of the flat in question to the 

appellant- Smt. Bandna Umar after obtaining Occupancy Certificate (OC) 

and Completion Certificate (CC) within 12 months from the date of 

uploading this order. 

  The respondent-M/s Abhisht Developers and Builders Pvt. Ltd. is 

also directed to pay interest on the amount deposited by the appellant @ 

MCLR+1% per annum for delayed period from the date of possession 

mentioned in BBA (36 months from the date of sanction plan) till the date 

of handing over lawful possession of the flat in question to the appellant-

Smt. Bandna Umar.  

  The appellant is also directed to pay interest on the payable amount, 

if any, for delayed period to the respondent at the rate of MCLR+1% p.a.  

  Non-compliance of this order, shall be punishable under Section 63 

of the Act as well as under other relevant provisions of the law.  

  No order as to cost. 



 

     (K.K. Jain)                                (T.B. Singh) 
Sept. 06, 2022         Technical Member            Judicial Member 
 

 


