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. The appellant/promoter by the present appeal is raising challenge to the order dated
18.11.2019 passed by learned Regulatory Authority in Complaint No.
LKO162030323/2019 to the extent that interest awarded at the rate of MCLR+1%
p.a. from 19.08.2014 to the date of offer of possession i.e. 26.09.2018 be set-aside.

The respondent/allottee booked a two bedroom plus study apartment bearing No.
SG/P/404 in the residential project floated by the appellant/promoter at Sector-J
Extension, Jankipuram, Kursi Road, Lucknow, in 2010-11, popularly known as
“Sargam Apartment”. As per terms and conditions of the brochure, unit was to be
handed over within 24 months. It appears that project got inordinately delayed.
Aggrieved, respondent/allottee filed a complaint seeking possession of the unit and
delay interest. The additional demand raised by the appellant/promoter, vide demand
notice dated 26.09.2018, was also under challenge. The complaint came to be
allowed by the impugned order, wherein, the appellant/promoter was directed to

handover possession of the unit and pay interest w.e.f. 19.08.2014 to 26.09.2018 at



the rate MCLR+1%, or in the alternative the rate at which the promoter charged
interest in terms of Section 2(z)(a). In the event, higher rate of interest is charged by
the promoter from the allottee, in that event, Section-2(z)(a) of the Act, 2016 would

be applicable.

. The sole question that arises for consideration 1s, as to whether the
appellant/promoter is liable to pay interest at the rate MCLR+1% for the delayed

project or as per their Rules/procedure.

. The facts inter-se parties are not in dispute. The appellant/promoter floated a
residential project, wherein, respondent/allottee came to be allotted an apartment, the
sale consideration of the apartment was at Rs. 24,40,000/- against which the
respondent/allottee paid Rs. 26,62,164/-. It is admitted by the appellant that project
got delayed, offer of possession came to be made on 26.09.2018. On specific query,
counsel for the respondent submits that despite the impugned order being passed, the
possession of the unit was not handed over, neither, interest as directed by the learned
Regulatory Authority paid. In this backdrop, submission of counsel for the
appellant/promoter is that as per terms and conditions of brochure as well as Rules
formulated by Lucknow Development Authority/Government (for short ‘Authority’)
from time to time, as per condition No. 38.1 of Lucknow Development Authority
Procedure for Registration/Allotment of Residential Plots/Building, 1993 (for short
‘Procedure 1993°), it provides that where a situation arises and due to inevitable
factors, the construction of the building is delayed, in such a case the Authority
would not be held liable. It further provides that upon such a situation arising, in that
event the allottee may request for refund of his amount deposited with the Authority,

and the same would be refunded at 6% interest p.a.



6. On specific query, counsel for the appellant/promoter was unable to point out from
Procedure 1993 that an allottee shall not be entitled to the interest in the event the
project is delayed. It is further submitted that Authority subsequently in supersession
of earlier procedure enacted the Lucknow Development Authority Procedure for
Registration and Allotment of Residential Properties, 2016 (for short ‘Procedure
2016’), wherein, as per clause No. 14.2, the rate of interest in the event of refund of
deposit was enhanced to 9% simple interest. It further provided that in the event an
allottee prefers possession of the property instead of refund then in that event the
right of the allottee to claim interest/compensation shall not be admissible. In this
backdrop, it is submitted that an allottee is entitled to refund at the rate 6% simple
interest p.a., and in the event allottee seeks possession, Authority is not entitled to
pay compensation in terms of Procedure, 2016. It is submitted that respondent
continued in the project, he would not be entitled to interest for the delay in handing

over possession of the unit.

7. The respondent/allottee in rebuttal submits that upon enactment of Real Estate
(Regulation and Development) Act, 2016 (for short ‘Act, 2016°), the project of the
appellant/promoter came to be registered as ‘ongoing’ project with the U.P. RERA. It
is admitted by the counsel for the appellant/promoter that pursuant to impugned order
neither demand notice was issued nor possession of the unit was handed over. Our
attention has been drawn to order dated 28.01.2025, by this Tribunal, wherein, it was
specifically and categorically directed that the appellant shall issue/upload demand
notice to the respondent/allottee. It is informed that said order has also not been
complied. In the circumstances, an allottee who has continued in delayed project
would be entitled to interest in terms of proviso to Section 18(1) of the Act, 2016.
Procedure 2016, to the extent it deprives such an allottee interest would be in teeth of

the legislative mandate and cannot be enforced against an allottee.



8. Section 18 of Act 2016 provides for return of amount and compensation if the
promoter fails to complete or is unable to give possession of the apartment/unit , inter
alia, in accordance with the terms of the agreement for sale, duly completed by the
date specified therein. The promoter shall be liable on the demand of the allottees, in
case the allottee wishes to withdraw from the project, to return the amount, received
by him with interest at such rate as may be prescribed. However, where the allottee
does not intend to withdraw from the project, he shall be paid by the promoter,
interest for every month delay till handing over the possession, at such rate as may be

prescribed.

9. Section 18 (1) of the Act, 2016 is extracted:

“(1) If the promoter fails to complete or is unable to give possession of
an apartment, plot or building,—
(a) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein,; or
(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason, 4 he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in respect
of that apartment, plot, building, as the case may be, with interest at
such rate as may be prescribed in this behalf including compensation in
the manner as provided under this Act:
Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

10.In the given facts, the respondent herein had not withdrawn from the project and

continued with the project which admittedly was delayed, therefore, in terms of

proviso to Section 18 (1) of Act 2016, promoter was liable to pay interest for delay



till handing over possession of the unit. Section 18 (1), inter alia, confers an absolute
right on the allottee to claim delay interest; the right cannot be curtailed/taken away
by the promoter by entering into an agreement or settlement. The right to claim delay
interest in view of Section 18 (1) is a statutory right. On Act 2016, being notified, the
terms and conditions of the brochure/agreement, entered into between the promoter
and the allottee which is in teeth of the statutory provisions would not bind the
allottee. The Housing Rules mandates that in the event of delay of the project, the
allottee would not be entitled to any interest, the clause would not bind the
respondent allottee who has not withdrawn from the project in view of proviso to
Section 18, which confers an absolute right upon an allottee to claim interest in a
delayed project at the rate prescribed. In the circumstances, the complaint of the
respondent allottee before learned Regulatory Authority was maintainable as the
respondent allottee was seeking interest for delay in handing over possession of the

apartment/unit in terms of Section 18 (1)

11.Accordingly, the question is answered.

12.The Act, 2016 came to be enacted, inter-alia, to protect and safeguard the interest of
the allottee. The Act mandate and casts upon the promoter to abide by the obligations
imposed upon him, which, inter-alia, includes payment of interest to the allottee for
the delayed period till handing over possession of the unit, in view of proviso to

Section 18(1) of the Act, 2016. It is clarified that no other point/ground was pressed.

13.Having due regard in the facts and circumstances of the case, the appeal is dismissed

by passing following order :



1. respondent/allottee shall be entitled to interest w.e.f. 19.08.2014 till handing
over possession on 26.09.2018 at MCLR+1% within 45 days from the date
the order is uploaded.

ii.  impugned order dated 18.11.2019 passed by learned Regulatory Authority

shall stand modified to the extent hereinabove.
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