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3.1

Heard Sri Saurabh Mishra, learned counsel for appellant and Sri Amit

Yadav, learned counsel for respondent no.1.

The appellant/allottee is assailing the order dated 02.02.2022, passed by
the Uttar Pradesh Real Estate Regulatory Authority (for short, RERA
Authority), arising from Complaint No.NCR145/10/64090/2020,
whereby, the complaint of the appellant which was filed for seeking relief
of refund along with delay interest due to default of the respondent was

rejected being not maintainable.

Facts of the case are that AZPA Parishad Sahkari Awas Samiti Limited,
respondent no.1 is a primary cooperative housing society registered under
the provisions of U.P.Cooperative Societies Act, 1965 and the rules
framed thereunder. Respondent No.l was allotted a land measuring 1688
sqm bearing plot no.11 GH-1/11, Sector 11, Vasundhra Ghaziabad,
Ghaziabad by Uttar Pradesh Avas Evam Vikas Parishad for group

housing.

Initially the sanctioned AFR was 1.5 and pursuant thereto 240 flats were
to be constructed, out of which 135 flats were constructed on
approximately 2 acres of land in Phase-1 and the construction of balance

106 flats were completed in Phase II. The possession of 134 flats were
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given to the members. AZPA Parishad Sahkari Awas Samiti Limited,
respondent no.1, engaged Ekdant Buildtech Pvt.Ltd, respondent no.2 as a
developer for construction of flats on the project land. Respondent Nos.1
& 2 entered into a Collaboration Agreement dated 20.10.2012 in which it
has been agreed that developer Ekdant Buildtech shall have 60% share of
the saleable area which consist of 134 flats. The prospective buyers of the
flats of the developer was, firstly to become the member of the society
after which they shall be entitled to the allotment of the flats of developer
share. The complainant Dr.A.K.Agrawal had originally booked a Unit
bearing no.504 with M/s. Ekdant Buildtech Pvt.Ltd for basic selling price
of Rs.64,58,250/- vide his application dated 26.02.2013. The complainant
had paid booking amount of Rs.11,80,000/- to M/s. Ekdant Buildtech Pvt.
Limited out of the said basic sale price (BSP) and further payment was
made on demand as to be raised by M/s.Ekdant Buildtech Pvt.Ltd.

Complainant/allottee became the member of the respondent society
and as per the records of the society vide membership no.1384, a share
certificate was also issued to him. Developer M/s. Ekdant Buildtech Pvt.
Limited surrendered the collaboration agreement and construction
contract dated 20.10.2022 for Group Housing Project Dronagiri vide
letter dated 30.01.2017 stating that due to financial crisis they are
incapable of finishing the project. In the process of surrendering the
project the developer M/s. Ekdant Buildtech Pvt. Limited handed over a
list of 104 allottees and the amount received from them in which the
name of the appellant was also there. Now it is clear that the deposited
amount of the appellant along with rights of the allotted property had
been handed over to the respondent no.1 and after the said adjustment,
the respondent no.1 (who is also a principal debtor of the project) is only
liable to pay the appellant for any claim or possession. M/s. Ekdant
Buildtech Pvt. Limited, respondent no.2 has also issued a letter dated
14.07.2015 in which it was agreed by the respondent no.l1, AJPA that
respondent no.2 had received a total amount of Rs.11,80,176/- from the
appellant. Respondent No.l1 has accepted the surrender of collaboration
agreement by respondent no.2 in favour of respondent no.1 in his meeting
dated 20.02.2017. Thereafter the respondent no.2 handed over the list of

104 allottees and the amount received from them including the name of
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appellant. The developer had promised to handover possession within 36
months from the date of allotment 07.02.2013 but he has failed to do so.
No construction has been done by the respondent no.l on the spot,
therefore, the appellant had stopped their instalment according to the
stage of construction/payment plan. The complainant/allottee had adopted
for construction link plan and had already paid 20% of the BSP but the
construction work of the project never began on the floor by the

respondent no.1.

Respondent no.1 with malafide intention demanded further instalment
with added delay penalty without any construction work on the ground of
above mentioned project. The appellant through communication
demanded that the delay is on the part of respondent so the appellant
should be spared from the interest whereas appellant was ready to pay the
further instalment. Complainant allottee visited the site on 15.04.2016
(date of handing over possession) and was astonished to see that still no
construction work was going on there. It was clear that either the project
shall not be completed or shall be delayed by a huge margin. After the
delay of almost 7 years in the project, the appellant allottee decided to
quit the project and requested for respondent no.l to refund the entire
deposited amount along with interest but respondents paid no attention to

the request of the complainant allottee.

Being aggrieved from respondent no.l, appellant filed the Complaint
No.NCR145/10/64090/2020 before the Regulatory Authority for seeking
relief of refund along with interest. Complainant allottee produced all
relevant documents in support of their averments. Respondent no.1 filed
his written statement along with documents before the Regulatory
Authority. Respondent no.1 admitted that the amount was received by the
respondent no.2 but after the surrender of collaboration agreement, the
deposited amount along with original documents had been handed over to
the respondent no.1, therefore, it is clear that the respondent no.1 is only

liable for refund of the amount along with interest.

During the pendency of the complaint, respondent no.l made two
payments through RTGS on 24.11.2020 and 08.10.2021 of Rs.3 lacs and

Rs.4 lacs respectively into the account of complainant. This establishes
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that the amount paid by the complainant was with the respondent no.1,
therefore, learned Regulatory Authority was wrong in deciding the
complaint on the ground that respondent no.2 has moved in insolvency,

therefore, the present complaint is not maintainable.

Learned Regulatory Authority has decided the complaint beyond the
facts, prayer and relief. It is fundamental principle that relief can be
granted as per the prayer mentioned in the pleadings. Learned Regulatory
Authority has wrongly observed in the impugned order that respondent
no.2-M/s.Ekdant Buildtech Pvt.Ltd is only liable to refund while
respondent no.l has accepted in his written statement that respondent
no.2 had surrendered the collaboration agreement along with the list and
deposited amount of the allottees to the respondent no.l. Learned
Regulatory Authority has wrongly observed/analyzed the facts and
circumstances of the case in the impugned order beyond the pleadings.
Learned Regulatory Authority failed to consider that the respondent no.2
had approached the NCLT in 2019 whereas the respondent no.2 had
already surrendered the collaboration agreement along with deposited
amount of the allottees to the respondent no.1 in 2017, therefore, the said
litigation of NCLT has no legal effect on the rights of complainant
allottee. Learned Regulatory Authority has erred in facts and law in

passing the impugned order dated 02.02.2022.
The appellant in the present appeal has sought following reliefs :

(1) set aside the impugned judgment and order dated 02.02.2022, passed
by the Regulatory Authority in Complaint No.NCR145/10/64090/2020
(Dr.A.K.Agarwal Vs. AJPA Parishad Awas Samiti Limited) in favour of
the appellant and (i1) direct respondent no.l to refund the entire
deposited amount of Rs.11,80,174/- along with interest as Section 2(za)
of the Act, 2016.

Respondent No.l has stated in his objection that appellant has filed the
present appeal concealing various material facts and is in the sheer
misuse of process of law. Learned counsel for respondent no.1 has stated
that appellant was allotted a Unit No.504 for BSP of Rs.64,58,250/- by
M/s Ekdant Buildtech Pvt.Ltd. respondent no.2, who was developer of
respondent no.l of its share of 60% consisting 134 flats. The appellant



deposited Rs.11,80,174/- with respondent no.2. Respondent No.1 has also
mentioned that respondent no.2 has surrendered his collaboration
agreement to the respondent No.l which was accepted by C/M of
respondent no.l and the same was communicated to the developer.
Respondent No.1 has also stated that the developer M/s.Ekdant Buildtech
Pvt.Ltd. has handed over a list of 104 allottees and amount received by
them in which the name of appellant was also there with all documents.
Respondent No.1 has mentioned that the documents which were given by
M/s.Ekdant to the respondent no.l reveal that respondent no.2 has not
paid single penny to the respondent no.l other than its initial amount.
M/s.Ekdant demanded on various times through notices from the
complainant the rest amount but complainant/appellant defaulted in
paying any due amount to M/s.Ekdant since 2013 without any reason.
M/s.Ekdant has issued a show cause notice dated 30.09.2016 to the
allottee that why his allotment be not cancelled for being defaulter in
making the payment but the complainant never responded to the show
cause notice. Accordingly earnest money was forfeited by M/s.Ekdant
Buildtech Pvt.Ltd. No BBA was entered with the appellant being
defaulter. Appellant was duly informed that above Unit was by all means
completed in 2019, the appellant has been fully and willfully flouted the
terms of the allotment and did not pay any instalment to M/s.Ekdant,
respondent no.2 and subsequently to the respondent no.1. On this ground
the allotment and membership of the appellant was cancelled by the
respondent no.1. The appellant has no right to claim any amount from
respondent no.1. If appellant has to raise any claim, it can be raised only
against M/s.Ekdant, respondent no.2 and not against the respondent no.1.
The project is complete and site inspection has been made. M/s. Ekdant
Buildtech Pvt.Limited is now going through an insolvency process in the
hands of NCLT. The appellant should file his claim before the resolution
professional appointed by NCLT. Learned counsel for respondent no.1
has further submitted that the appellant is misusing the process of law by
approaching the Regulatory Authority and this Tribunal. Learned
Regulatory Authority has passed in the impugned order in accordance
with law on sound reasoning. Lastly the respondent no.1 has prayed for

dismissal of the appellant’s appeal.



On the basis of pleadings of parties, following issue is framed :

“Whether the appellant is entitled to receive the rest deposited amount
with interest as well as interest on the already received amount from the

respondent ?

It 1s admitted fact that appellant applied for allotment of a flat to the M/s
Ekdant Buildtech Pvt.Ltd. for unit no.504 and Rs.11,80,174/- was
deposited with the Ekdant. It is also admitted fact that AZPA Parishad
Sahkari Awas Samiti Limited entered into a collaboration agreement
dated 20.10.2012, in Clause 4.1 it has been agreed that 60% of share of
the saleable right, which consists of 134 plots, would be with Ekdant. The
complainant had originally booked a unit bearing unit no.504 with
M/s.Ekdant Buildtech for Rs.64,58,250/- vide his application dated
26.02.2013 for which booking amount of Rs.11,80,000/- was deposited
with M/s Ekdant and further payment was to be made on demand. Vide
letter dated 30.01.2017 M/s Ekdant surrendered the collaboration
agreement and construction contract dated 20.10.2012 for group housing
project Dronagiri stating that due to financial crisis they are incapable of
finishing the project and are ready to handover all the documents
pertaining to the members or the project and to pay any liability if found
on accompany related to this project. In process of surrendering the
project, the developer M/s Ekdant handed over a list of 104 allottees and
the amount received from them in which the name of the appellant was

also there.

It is also admitted fact that deposit of amount of Rs.11,80,000/- by the
appellant is for the booking of unit. It is also admitted fact that after
surrender of the agreement by the Ekdant, the AJPA refunded Rs.3 lacs
on 24.11.2020 and Rs.4 lacs on 08.10.2021 through RTGS, which makes
it clear that AJPA owns the liability of Ekdant regarding appellant’s Unit
after the surrender of the agreement by the Ekdant.

Demand letter dated 20.04.2017 was issued by the AJPA to the appellant
mentioning the fact that the payment as mentioned in Table No.1 of the
demand is due against your booking and provisional allotment of 10335
sqf. at AJPA Dronagiri Phase II. The said credit note was provided on
31.03.2013. This amount is for construction linked payment plan



(2)

mentioned in Para 8 of the payment schedule at page-5 of agreement.
This demand note confirms the fact that Ekdant surrendered his
construction agreement to AJPA with all liability including financial
liability. Refund of Rs.7 lacs by the AJPA to appellant also confirmed the
fact of appellant that respondent has to refund the rest amount lying with
the respondent along with interest and also to pay the interest on the
amount already paid to appellant on 24.11.2020 (Rs.3 lacs) and on
08.10.2021 (Rs.4 lacs) till the date of payment.

Section 18 of Act 2016 reads as :

“18. Return of amount and compensation.-(1) If the promoter fails to
complete or is unable to give possession of an apartment, plot or

building,-

(a) in accordance with the terms of the agreement for sale or as the case

may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act, or for any

other reason,

he shall be liable on demand to the allottees, in case the allottee wishes
to withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at such rate,
as may be prescribed in this behalf including, compensation in the

manner as provided under this Act:

Provided that, where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be

prescribed.

The promoter shall compensate the allottees, in case of any loss caused to
him due to defective title of the land, on which the project is being
developed or has been developed, in the manner as provided under this
Act, and the claim for compensation under this subsection shall not be

barred by limitation, provided under any law for the time being in force.



10.

(3) If the promoter fails to discharge any other obligations imposed on
him under this Act or the rules or regulations, made thereunder or in
accordance with the terms and conditions of the agreement for sale, he
shall be liable to pay such compensation to the allottees, in the manner as

provided under this Act.”

Para 9.1 of the Uttar Pradesh Real Estate (Regulation and Development)
(Agreement for sale/lease) Rule, 2018 lays down provision in the
condition of default if promoter fails to complete the project within the

stipulated time.

“9.1. Subject to the Force Majeure clause, the Promoter shall
be considered under a condition of Default, in the following
events:

(1) Promoter fails to provide ready to move in possession of the
[Apartment/Plot] to the Allottee within the time period specified in
Para 7.1 or fails to complete the Project within the stipulated time
disclosed at the time of registration of the Project with the
Authority. For the purpose of this Para, 'ready to move in
possession' shall mean that the apartment shall be in a habitable
condition which is complete in all respects including the provision
of all specifications, amenities and facilities, as agreed to between
the parties. and for which occupation certificate and completion
certificate, as the case may be, has been issued by the competent
authority;

(i1) Discontinuance of the Promoter's business as a developer on
account of suspension or revocation of his registration under the
provisions of the Act or the Rules or Regulations made thereunder.

Para 9.2 lays down - In case of Default by Promoter under the
conditions listed above a non defaulting Allottee is entitled to
the following:

(1) Stop making further payments to Promoter as demanded by the
Promoter. If the Allottee stops making payments, the Promoter
shall correct the situation by completing the construction
milestones and only thereafter the Allottee be required to make the
next payment without any interest; or

(1) The Allottee shall have the option of terminating the
Agreement in which case the Promoter shall be liable to refund the
entire money paid by the Allottee under any head whatsoever
towards the purchase of the apartment, along with interest at the
rate equal to MCLR (Marginal Cost of Lending Rate) on home
loan of State Bank of India +1% unless provided otherwise under
the Rules within forty-five days of receiving the termination
notice:



11.

12.

13.

14.

Provided that where an Allottee does not intend to withdraw
from the Project or terminate the Agreement, he shall be paid, by
the Promoter, interest at the rate prescribed in the Rules, for every
month of delay till the handing over of the possession of the
[Apartment/Plot], which shall be paid by the Promoter to the
Allottee within forty-five days of it becoming due.”

If above mentioned provisions are analyzed according to the facts and
circumstances of present case and Section 18 of the Act, 2016, it is clear
that respondent failed to complete the project and delivery of possession
within the assured time period. No OC/CC was issued to respondent
regarding the project before the filing of the complaint by
allottee/appellant for refund. Therefore, appellant/allottee has right to
stop payment of further instalments as well as ask for refund with interest
from the promoter in delayed project as per Section 18 of the Act 2016
and above rule 9.1 and 9.2 of Rule, 2018. Appellant/allottee has rightly
stopped the payment of rest amount due to the indefinite delay in project

and has rightly asked for the refund of deposited amount with interest at

prescribed rate (MCLR+1%) till the date of actual payment.

Respondent No.2 Ekdant has surrendered all rights and funds with the list
of allottees to respondent no.1, AJPA Parishad Sahkari Awas Samiti Ltd.
and respondent no.1 has made part payment to the appellant/allottee as
refund without interest. Therefore, respondent no.1 is liable to refund the
rest amount with interest @ of MCLR+1% to appellant/allottee.
Respondent No.1 is also liable to pay interest (@ MCLR+1% till the date
of actual payment on the amount already refunded to the

appellant/allottee. Issue is answered accordingly in favour of appellant.

On the basis of above analysis, we are of the considered view that
impugned order dated 02.02.2022, passed by the learned Regulatory
Authority is not sustainable in the eye of law, hence liable to be set aside

by allowing the appeal.
Present appeal No.186 of 2022 is allowed by passing following order :-

(1) Impugned order dated 02.02.2022, passed by the Regulatory Authority

is set aside and quashed.
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(1i1)) Respondent No.1 is directed to refund rest amount Rs.4,80,174/- along
with interest at the rate MCLR+1% till the date of payment and also

pay interest on the amount already refunded (on 24.11.2020, Rs.3 lacs
and on 08.10.2021, Rs.4 lacs) @ MCLR+1% till the date of payment.

15. No order as to costs.

Dated : 23.01.2025 (Rameshwar Singh) (Sanjai Khare)
Irfan



