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         RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 573/2021 

 

Vandana Shukla and another.               ……………Appellants. 

      Versus 

M/S Tulsiani Constructions & Developers Ltd.      ………Respondent. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1.   The present appeal has been preferred by Vandana Shukla and Arvind 

Shukla (hereinafter referred to as the ‘appellants’) against the order 

dated 19.06.2020 passed by the Adjudicating Officer of the Real Estate 

Regulatory Authority, Lucknow (hereinafter referred to as the 

‘Adjudicating Officer’) in Complaint No. ADJ/LKO162/05/0834/2019 

whereby the complaint of the appellants was partially allowed and the 

respondent was directed to provide a covered car parking to the 

appellants within 45 days from the date of the order.  In case of not 

doing so within the stipulated period the appellants will be entitled to 

get interest on the amount of Rs.1,50,000/-, deposited towards car 

parking, at the rate of MCLR+1% till providing physical possession of 

the covered car parking.  The respondent was further directed to pay 

delay interest to the appellants at the rate of MCLR+1% on the cost of 

the flat i.e. Rs.66,55,000/- for the period from 14.11.2017 to 

05.07.2018, within 45 days from the date of the order.  In case of not 

doing so within the stipulated period the appellants will be entitled to 

recover the delay interest from the respondent at the same rate till actual 

payment. 

2.  The facts of the case, in brief, as culled out from the memo of appeal, 

are that the appellants booked Flat No. 314B, 14th Floor, Big Sky 
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Towers, admeasuring super area 2441 sq.ft. in the project run by the 

respondent, known as “Tulsiani Golf View Apartment” situated at 

Sushant Golf City, Lucknow, through a Builder Buyer Agreement dated 

26.12.2011.  

2.1  Total basic price of the flat was Rs.66,50,000/- and the appellants have 

paid total sum of Rs.76,41,645/-to the respondent till 23.06.2017. 

2.2 As per clause 22 of the Builder Buyer Agreement the respondent 

promised to handover possession of the flat within 30 months from the 

date of agreement, which means the respondent should have handed 

over the physical possession of the flat on or before 26.06.2014, but the 

respondent failed to do so.  At the time of agreement the respondent had 

informed the appellants that it had received all the required 

permissions/sanctions/NOCs from the concerned authorities.  

2.3  The appellants took physical possession of Flat No. 314-B without 

proper specifications as promised in the Builder Buyer Agreement, on 

05.07.2018 with a delay of about 4 years.   

2.4  In clause 2(b)(iii) of the agreement, it was mentioned that at least one 

car park bay along with one apartment will be provided for which the 

appellant was charged Rs.1,50,000/- extra.  The respondent has not 

provided the car parking area along with other amenities for which the 

respondent has charged extra money from the appellants. 

2.5  Despite making payments on time as per the demand raised, the 

respondent has failed to handover physical possession of the flat as per 

the terms and conditions mentioned in the agreement.  

2.6  No action has been taken by the respondent for providing the amenities 

as promised.  Inspite of several reminders and requests made by the 

appellants for completing the project as per the agreement and provide 

covered car parking, the respondent has failed to perform the same.  

2.7  Feeling aggrieved the appellants filed Complaint No. 

LKO162/05/0188/2019 before the U.P. Real Estate Regulatory 

Authority (hereinafter referred to as ‘the Regulatory Authority’).  The 

Regulatory Authority vide order dated 02.01.2020 passed an order 

observing that payment of the cost of the flat has been made by the 
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appellants to the respondent and possession of the flat has been given to 

the appellants, whereas the complaint raised by the appellants was in 

regard to the compensation for not providing amenities such as power 

back up facility, lift, club etc. to the appellants, therefore, the 

Regulatory Authority has no jurisdiction and transferred the matter to 

the Adjudicating Officer.  The Adjudicating Officer decided the 

complaint of the appellants vide impugned order dated 19.06.2020 in 

the manner mentioned in para 1 above.  

3.  The appellants have challenged the impugned order dated 19.06.2020 

passed by the Adjudicating Officer, on the following grounds:-- 

(1)  The Adjudicating Officer has passed the impugned order dated 

19.06.2020 without application of mind, without appreciating the 

facts placed before him and without going through the record.  

(2)  The Adjudicating Officer has failed to consider the fact that the 

appellants had applied/mentioned in their complaint only for 

delay interest for the period of 4 years and 1 month i.e. from the 

date of possession as per agreement dated 26.06.2014 till   actual 

physical possession of the flat i.e. 05.07.2018. 

(3)  The Adjudicating Officer erred in travelling beyond the scope of 

the complaint preferred by the appellants.  

(4)  The Adjudicating Officer failed to appreciate that the appellants 

were entitled for interest as may be prescribed under the 

provisions of the Act 2016, as the respondent had delayed in 

delivering the possession of the flat as per the agreement as well 

as the possession of the flat was offered without providing other 

facilities such as power backup, lift, club and covered parking for 

which the amount has been charged by the respondent.  

(5)  The Adjudicating Officer has passed the order for refund only 

between 14.11.2017 to 05.07.2018 whereas the respondent 

should be liable for compensation from 25.06.2014 (date of 

agreement) till actual possession of the flat i.e. 05.07.2018. 

(6)  The Adjudicating Officer has passed the impugned order 

overlooking the agreement according to which the respondent 
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had received the sanction and had promised to handover the 

possession within 2.6 years i.e. 26.06.2014. 

(7)  The impugned judgment and order passed by the Adjudicating 

Officer is cryptic, illegal and manifestly erroneous and is liable to 

be set aside. 

(8)  The Adjudicating Officer has committed manifest error of law in 

not granting the reliefs as sought by the appellants.  

(9)  The Adjudicating Officer has failed to consider the fact that the 

appellants had asked for compensation for delay along with 

financial loss and other facilities that should be provided by the 

respondent as per agreement. 

(10)  The Adjudicating Officer has failed to consider the fact that as 

per Section 18 of the Act 2016, the promoter is liable to pay for 

the delay made in handing over the possession as per the 

agreement.  

(11)  The respondent had not approached the Regulatory Authority 

with clean hands by not disclosing true and correct facts and by 

misrepresenting material facts.  

(12)  The respondent, after many reminders and requests, did not 

provide possession on time and thus was liable for losses which 

the appellants have suffered.  

(13)  The respondent has cheated and misrepresented not only the 

appellants but also the Adjudicating Officer by registering its 

project under the RERA and hiding the fact that Builder Buyer 

Agreement has been executed in the year 2011 while the 

respondent has shown the original start date as 14.05.2015. 

(14)  The impugned order passed by the Adjudicating Officer is bad in 

law and has been passed without following the procedure of the 

Act, therefore, the impugned order granting delay penalty only 

from 14.11.2015 to 05.07.2018 is liable to be set aside. 

(15)  The Adjudicating Officer failed to examine the status of the 

amenities as per schedule attached with the BBA for which the 
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appellants have paid and asked the compensation from the 

respondent. 

(16)  The Adjudicating Officer has failed to consider the fact that there 

is legitimate grievance of the appellants which comes under the 

ambit of the Act 2016 and the Rules made thereunder. 

4.  The appellants have prayed for the following reliefs:-- 

(1)  To set aside the impugned order of granting delay penalty from 

14.11.2017 to 05.07.2018 at the rate of MCLR+1% in the interest 

of justice.  This Tribunal may direct the respondent o pay the 

delay interest at the rate of 18% p.a. as would have been charged 

by the respondent in case of  delay, from 26.06.2014 (date as per 

agreement) till 05.07.2018 (date of actual handing over of 

possession). 

(2)  Issue an order or direction to the respondent to provide 

compensation for not providing amenities as promised in BBA. 

(3)  Issue an order or direction to the respondent to provide the other 

facilities such as power backup, club, lift and other amenities as 

per the agreement.  

(4)  Issue an order or direction to the respondent to compensate to the 

appellant, as per provisions of the Act 2016, for the harassment, 

mental agony and financial loss suffered by the complainants due 

to delay in possession of residential flat by the respondent. 

5.  The respondent filed its objection to the memo of appeal and submitted 

that the present appeal is not maintainable under the Act 2016 as no 

illegality has been committed by the Adjudicating Officer while passing 

the impugned judgment and order dated 19.06.2020. 

5.1  The matter was heard by the Adjudicating Officer on merits and 

thereafter the order was passed on the basis of documents and 

arguments made by both the parties.  

5.2  The instant appeal has been filed by the appellants to harass the 

respondent by dragging it to unnecessary litigation and, therefore, the 

appellants have framed concocted and false averments in the present 
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appeal.  The Adjudicating Officer has considered all the relevant facts 

and circumstances of the case and thereafter has passed order in favour 

of the appellants, which is legally good in the eye of law.  

5.3  The Act 2016 was enacted to secure the rights of home buyers as well 

as development of the project.  Section 32 of the Act 2016 clearly 

defines the functions of the Authority. 

5.4  On 26.12.2011 the appellants booked the flat in question and on the 

same day the Provisional Allotment Letter was issued to the appellants.  

BBA was also executed on the same day i.e. 26.12.2011.  At the time of 

booking the appellants were fully aware that the said project was 

proposed project and completion of the project will depend on the 

approvals of the competent authority. 

5.4  As per agreed terms of clause 22 of BBA, the appellants were fully 

aware about the timeline of offer of possession i.e. within 30 months 

from the date of sanction of layout plan which was sanctioned on 

14.05.2015, therefore, stipulated period of 30 months completed on 

14.11.2017.  The possession was handed over by the respondent to the 

appellants on 05.07.2018, within grace period of timeline and, 

therefore, there was no delay in handing over possession as observed by 

the Adjudicating Officer in the impugned order.   In case any delay has 

been that was due to force majeure conditions.  

5.5  The appellants carefully read all the terms and conditions of BBA and 

after full satisfaction they signed the BBA.  As per agreed terms of 

BBA the respondent has promised complainant to offer possession after 

30 months from the date of sanction of plan by the competent authority. 

The terms of agreement are binding on both the parties, but the 

appellants have concealed the facts and have not come with clean hands 

before the Tribunal, as such they are not entitled for grant of any relief 

by this Tribunal.  

5.6  The project is already complete and the appellants have received 

possession letter dated 05.07.2018 and are residing therein.   

5.7  Clause 22 of the BBA clearly states that the respondent has promised 

the appellant to offer possession within 30 months from the date of 
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approvals of the competent authority.  The agreement has to be read as 

a whole but to mislead the court the appellants are misinterpreting the 

clause whereas the approval by the competent authority was granted on 

14.05.2015 and delay was on the part of API Ansal as per FSI signed by 

respondent and principal developer “Ansal”.  The approval was to be 

taken by ‘Ansal’, hence it was beyond the control of the respondent.  

5.8  The respondent has already allotted parking land at the project.  The 

said project is F.S.I. project and multi storey parking has to be 

completed by principal developer M/S Ansal Properties and 

Infrastructure Ltd., hence it is beyond the control of the respondent. At 

the time of booking the appellants were fully aware that the said project 

is a proposed F.S.I. project which will be started after obtaining 

necessary approvals from the competent authority. 

5.9  The appellants have taken physical possession after their full 

satisfaction.  The possession of the unit was handed over by the 

respondent to the appellants within the grace period, hence there was no 

delay in handing over possession and, therefore, the appellants are not 

eligible to claim any delay compensation.  

6.  The appellants filed their reply to the objection of the respondent 

denying the averments made by the respondent in its objection and 

reiterating the averments made in the memo of appeal. The appellants 

further submitted that for the purpose of Section 18  of the Act 2016, 

the period has to be reckoned in terms of the agreement and not the 

registration of the project.  Thus the appellants are liable to get the 

delay interest from 26.06.2014 till the date of actual handing over of 

possession i.e. 05.07.2018.  

.6.1  No provisional allotment letter was issued by the respondent to the 

appellants and only Buyer’s Agreement was executed on 26.12.2011.  

The respondent never informed the appellants about receiving 

permission from LDA, whereas the appellants always assumed that the 

respondent had all the requisite permissions. 

6.2  As per provision of Section 6 of the Act 2016 the term ‘force majeure’ 

includes a case of war, flood, drought, fire, cyclone, earthquake or any 

other calamity caused by nature affecting the regular development of 
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the real estate project, whereas no such were the reasons that caused 

delay in handing over the possession of the flat. 

6.3  From the very beginning the respondent was having mala fide intention 

of cheating the appellants, made delay by hiding the true facts from the 

appellants as well as kept the hard earned money of the appellants and 

enjoyed the same for the past 7 years and is now making facetious 

contentions to hide its negligence in causing the delay.  

6.4  The respondent has not handed over the possession of the booked unit 

as per the agreement and, therefore, the respondent should be liable to 

compensate the appellant for the delay caused and rectify the structural 

defects in the building.  

6.5  The appellant has executed the agreement with the respondent and has 

no concern with the third party and, therefore, the respondent is liable 

to compensate the appellant for the delay and also liable to pay the 

delay interest for the delay in handing over possession. 

6.6  At the time of handing over the possession the unit was not as per the 

agreement and lacks in proper specifications mentioned under schedule 

II of the agreement and hence the same was informed by the appellant 

at the time of taking the possession.  The respondent replied that it will 

complete the same, but no action was taken by the respondent. 

7.  Heard Ms. Aahuti Agarwal, learned counsel for the appellant and Shri 

Saurabh Misra, learned counsel for the respondent.  

8.  On examination of pleadings, record and submissions the admitted facts 

are that the appellants booked Flat No. 314B, 14th Floor, Big Sky 

Towers, admeasuring super area 2441 sq.ft. in the project of the 

respondent known as “Tulsiani Golf View Apartment” situated at 

Sushant Golf City, Lucknow and a Buyer’s Agreement was executed on 

26.12.2011.  Clause 22 of the Buyer’s Agreement dated 26.12.2011 

provides that the developer shall endeavor to offer possession of 

apartment to the allottee within 30 months from the date of sanction of 

building plans by the authorities subject to force majeure circumstances 

and on receipt of complete payment of the basic sale price and other 

charges due, payable upto the date of possession according to the 
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payment plan applicable to the allottee punctually.  The lay out plan 

was sanctioned on 14.05.2015, therefore the stipulated period of 30 

months completed on 14.11.2017.  The possession was handed over by 

the respondent to the appellants on 05.07.2018.  As per submission of 

learned counsel for the respondent the same was within grace period of 

time line and thus there was no delay in handing over possession.  The 

appellants feeling aggrieved against the delay in handing over 

possession approached the Regulatory Authority with the complaint of 

delay in handing over possession for four years and one month counting 

30 months from the date of offer of possession i.e. 26.06.2014 as 

mentioned in the Buyer’s Agreement dated 26.12.2011; and for various 

deficiencies; seeking relief for a direction to the respondent to pay the 

cost of rupees ten lacs for defects in the construction and also for 

deficiency of services for not providing, what has been promised and to 

pay delay compensation at the rate of 18% per annum compound 

interest for the delay of four years and one month, as well as to pay the 

sum of rupees five lacs for mental agony and litigation fees. 

8.1  The Regulatory Authority taking into consideration the compensation 

sought by the appellants transferred the matter to the Adjudicating 

Officer vide order dated 02.01.2020.  The Adjudicating Officer vide 

impugned order dated 19.06.2020 partly allowed the complaint while 

directing the respondent to provide a covered car parking to the 

appellants within 45 days from the date of the order failing which the 

appellants will be entitled to get interest on the amount of Rs.1,50,000/- 

deposited towards car parking, at the rate of MCLR+1% till providing 

covered car parking physically and also directed the respondent to pay 

delay interest to the appellants at the rate of MCLR+1% on the cost of 

the flat i.e. 66,55,000/- for the period from 14.11.2017 to 05.07.2018 

within 45 days from the date of the order. 

8.2  The appellants feeling aggrieved against the impugned order dated 

19.06.2020 passed by the Adjudicating Officer filed the instant appeal 

seeking direction for payment of interest @ 18% from 26.06.2014 

instead of 14.11.2017 to 05.07.2018 and compensation for not 

providing amenities as promised in the Buyer’s Agreement. 
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9.  Before we proceed to examine the grievance of the appellant we deem 

it proper to extract the relevant provisions of the Plot Buyer Agreement 

dated 26.12.2011, which are as follows:-- 

Golf View 
Apartments 

Sushant Gold City. Lucknow 
 

BUYER’S AGREEMENT 
 

This Agreement is made at Lucknow on this 26th Dec. 2011 between 
M/s. Tulsiani Constructions and Developers Ltd and (i) Smt. Vandana 
Shukla w/o Arun Kumar Shukla, 302, Nirala Nagar, Lucknow (ii) 
Arvind Kumar Shukla s/o late Sri Ram Bahadur Shukla,C302, Nirala 
Nagar, Lucknow 
…… 
WHEREAS the Allottee(s) vide application dated 20.12.2011 had 
applied for allotment of a residential apartment/flat by way of sale in 
the …..Tech Township popularly known as “Golf View Apartments”  
being developed by TULSIANI CONSTRUCTIONS AND 
DEVELOPERS LTD. .. agrees to sell the same to the Allottee(s) on 
terms and conditions mentioned in the preceding paragraphs stated 
below and onward: 
 
5(a) That the Allottee has already paid a sum of Rs. 3,32,500.00 
(Rupees Three Lac thirty two thousand five hundred only) of the basic 
sale price of Apartment at the time of booking for the purchase of the 
said premises, the receipt of which the Developer hereby acknowledges 
and the Allottee agrees to pay the remaining sale price and all other 
charges as described in Schedule 1-A Annexed to this Agreement and in 
the manner indicated therein. Allottee has agreed that the Developer is 
under no obligation to send demands/reminders for payments. The 
timely payment of installments is the essence of the contract.  
 
6. THAT the timely payment of installment as stated in Schedule 1-A of 
the Agreement and applicable stamp duty, registration fees and other 
charges payable under this Agreement is the essence of this contract. In 
the absence of any notice of demand issued by the developer, it shall be 
incumbent to on the allottee(s) to strictly comply with the terms of 
timely payment and the other terms and conditions of this Agreement, 
failing which allotment shall stand cancelled and the entire amount of 
Earned Money deposited by him shall be forfeited and the allottee(s) 
shall be left with no right or lien on the Apartment and the Developer 
shall hereafter be free to deal with the Apartment in any manner, 
whatsoever at its discretion. The amount(s), if any, paid over and above 
the Earnest Money shall be refunded to the allottee(s) without any 
interest. In exceptional circumstances, the developer may at its sole 
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discretion condone the delay in payments by charging a minimum 
simple interest of 18% p.a. of the amount outstanding and restoration 
charges thereon. In the event of the Developer waiving the right of 
forfeiture and accepting payment on that account, no right, whatsoever, 
would accrue to any other defaulting allottee(s/purchaser. Also, if more 
than three consecutive installments are not paid, the allotment will 
automatically stand cancelled without any prior intimation to the 
allottee(s) and the allottee(s) shall have no lien on the Said Unit.  
 
NOW THIS AGREEMENT WITNESSETH AS FOLLOWS:  
 

1. That the Developer hereby agrees to sell and the Allottee hereby 
agrees to acquire the said premises detailed below at the basic 
sale price and preferential location charges, if any, mentioned 
against it and upon the terms and conditions set out hereunder as 
mutually agreed by an between the parties hereto.  
 
Apartment 
type 

No. Floor Tower Super Area 
Approximately 
(sq. Mt./Sq.ft.) 

Basic 
Rate Rs 
(Sq. Mt. 
Sq. Ft.) 

Total Basic 
Price 

3 BHK 314B 14th  Big 
bay 
three 

2441 sq. ft. 2724.29 
Sq. Ft. 

66,50,000.00 

 
2.  (a) That the rate mentioned in Clause-1 above is inclusive of the 

cost of providing electric wiring and switches in the said 
premises, however the Electric Connection charges will be 
charged extra and the amount payable will be inter alia to cover 
the cost payable for the service connections, service lines, sub-
station equipment, cost of area under the subject installation and 
security deposit etc. Allottee will be required to pay the charges 
pro-rate basis per Sq. ft. as and when demanded by the 
Developer. The expenses will be charged in proportion to the 
area of apartment.  
 
b (iii) That there is mandatory provision of allotment of at least 
one Car Park Bay along with one apartment in the proposed 
Group Housing Complex and Developer has allotted One Car 
Park Bay to the Allottee(s) as such the allottee has agreed to pay 
to the Developer an amount of Rs. 1,50,000/- towards sale 
consideration of said car park bay in the manner as agreed per 
schedule-1 of payment plan.  
 

22. That the Developer shall endeavor to offer possession of 
apartment to the Allottee within 30 months from the date of 
sanction of building plans by the authorities subject to force 
majeure circumstances and on receipt of complete payment of the 
basic sale price and other charges due and payable upto the date 
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of possession according to the payment plan applicable to 
Allottee punctually. The Developer completion of the 
construction shall issue final call notice to the Allottee who shall 
within 30 days thereof, remit all dues and take possession of the 
apartment. In the event of his failure to take possession, for any 
reason whatsoever, he shall be deemed to have taken possession 
the allotted apartment from the date the same has been offered, 
for purpose of payment of maintenance charges or any other 
levies account of the allotted unit, but the actual physical 
possession shall be given on payment of all upto date outstanding 
payments demanded by the Developer.   

 
10.  Taking into consideration the pleadings, record and submissions of 

learned counsel for the parties we deem it proper to frame the following 

issues:-- 

(1)  Whether the claim of the appellants for interest was required to 

be examined by the Adjudicating Officer from 26.06.2014 

instead of 14.11.2017 till 05.07.2018? 

(2)  Whether there was delay on the part of the respondent in handing 

over possession of the booked flat to the allottees? 

(3)  Whether it is necessary and mandatory for the promoter to have 

first completion certificate before offering possession? 

(4)  Whether there is any illegality or perversity in the order of the 

Adjudicating Officer dated 19.06.2020? 

11.  Vide Issue no. (1) we are required to examine the date of offer of 

possession in pursuance to the provisions of the Buyers Agreement 

dated 26.12.2011.   

11.1  The perusal of Clause 22 of the Buyer’s Agreement indicates that the 

developer shall endeavor to offer possession of apartment to the 

Allottee within 30 months from the date of sanction of building plans 

by the authorities subject to force majeure circumstances.   The lay out 

plan of the respondent was sanctioned by the competent authority on 

14.05.2015 and, therefore, the date 14.05.2015 was to be taken into 

account for determining the date of possession as per the provisions of 

Clause 22 of the Buyer’s Agreement. 30 months from 14.05.2015 

comes to 14.11.2017.  Thus we hold that the period of 30 months is 
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required to be counted from 14.05.2015 and not from the date of 

execution of Buyer’s Agreement dated 26.12.2011.  From the date of 

sanction of lay out plan by the competent authority the period of 30 

months completed on 14.11.2017.  Issue no. (1) is answered 

accordingly.  

12.  Vide Issue no. (2)  we are required to examine as to whether there was 

delay on the part of the respondent in handing over possession of the 

booked flat to the allottees.  

12.1  The possession of the booked unit was given by the respondent to the 

appellants on 05.07.2018 whereas 30 months’ period expired on 

14.11.2017, counted from the date of sanction of lay out plan by the 

competent authority i.e. from 14.05.2015.  Thus there was delay on the 

part of the respondent in handing over possession of the booked unit to 

the appellants. Issue no. (2) is decided accordingly.  

13.  Vide Issue no. (3)  we are required to examine as to whether it is 

necessary and mandatory for the promoter to have first completion 

certificate before offering possession. 

13.1  In order to appreciate the issue, we examine Section 2(q) and Section 

2(zf) of the Act of 2016, which defines Completion & Occupancy 

Certificate, the same are extracted as follows:- 

“Section 2:- Definitions - In this Act, unless the context otherwise 
requires,- 

………………………………………………………………………………
…………………………………………………………… 

“Section 2 (q) "completion certificate" means the completion 
certificate, or such other certificate, by whatever name called, 
issued by the competent authority certifying that the real estate 
project has been developed according to the sanctioned plan, layout 
plan and specifications, as approved by the competent authority 
under the local laws;” 

“Section 2 (zf) "occupancy certificate" means the occupancy 
certificate, or such other certificate by whatever name called, 
issued by the competent authority permitting occupation of any 
building, as provided under local laws, which has provision for 
civic infrastructure such as water, sanitation and electricity;” 

13.2 On examination of the provisions of Section 2 (q) and Section 2(zf), we 

find that completion certificate is basically a certificate issued by the 



14 
 

competent authority certifying that the Real Estate Project has been 

developed according to the sanctioned plan, lay out plan and 

specifications, as approved by the competent authority under the local 

laws. On the other hand, the occupancy certificate is issued by the 

competent authority permitting occupation of any building, as provided 

under local laws, which has provision for civic infrastructure such as 

water, sanitation and electricity etc. 

13.3 Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for 

Completion Certificate, which reads as follows:- 

“Section 4(5) of the U.P. Apartments Act, 2010:-An apartment 
may be transferred by the promoter to any person only after 
obtaining the completion certificate from the prescribed 
sanctioning authority concerned as per building bye-laws. The 
completion certificate shall be obtained by promoter from 
prescribed authority [within the period specified for completion of 
the project in the development permit or the building permit as the 
case may be] Provided that if the construction work is not 
completed within the stipulated period, with the permission of the 
prescribed authority; 

Provided further that if the completion certificate is not issued by 
the prescribed sanctioning authority within three months of 
submission of the application by the promoter complete with all 
certificates and other documents required, the same shall be 
deemed to have been issued after the expiry of three months. 

Explanation: For the purposes of this sub-section "completion" 

means the completion of the construction works of a building as a 

whole or the completion of an independent block of such building, 

as the case may be.” 

13.4 Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an 

apartment may be transferred by the Promoter to any person (allottee) 

only after obtaining the C.C. from the prescribed sanctioning authority 

concerned as per building by-laws. The C.C. is required to be obtained 

by the Promoter, meaning thereby that Allottee has no role to play in 

obtaining C.C. from the prescribed authority. A Promoter is required to 

first obtain C.C./O.C. from the prescribed authority, only thereafter 

register conveyance deed of the real estate in favour of the Allottee(s) 

and a legal & habitable possession can be offered to the Allottees. 
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13.5   The issue of offering handing over possession prior to obtaining 

occupancy certificate was also examined by the Hon’ble Supreme 

Court in Civil Appeal Nos. 1232 and 1443-1444 of 2019 R.V. 

Prasannakumaar and ors. Vs. Mantri Castles Pvt. Ltd. and 

ors.decided on 11.02.2019 wherein it has been observed that 

possession cannot be handed over prior to obtaining occupancy 

certificate.  

13.6 In view of the aforesaid analysis, we are of the considered view that as 

per the provisions of the U.P. Apartments Act, 2010 read with the 

provisions of Act, 2016 a Promoter is required to offer legal and 

habitable possession to the allottees only after obtaining C.C./O.C. and 

ask for clearing dues by raising final demand. Issue no. (3) is decided 

accordingly. 

14.  Vide Issue no. (4)  the Tribunal is required to examine as to whether 

there is any illegality or perversity in the order of the Adjudicating 

Officer dated 19.06.2020. 

14.1  The perusal of the impugned order dated 19.06.2020 reveals that the 

Adjudicating Officer took into consideration the issues raised by the 

appellant regarding delay in possession as well as not providing 

covered parking, power backup, lifts, club etc. and taking into 

consideration the 30 months from the date of sanction of lay out plan by 

the competent authority directed for payment of interest by the 

respondent to the appellants from 14.11.2017 till the date of possession 

i.e. 05.07.2018 at the rate of MCLR+1% and also directed the 

respondent to provide covered parking to the appellants within 45 days 

from the date of the order failing which interest on the amount of 

Rs.1,50,000/- will be paid by the respondent to the appellants at the rate 

of MCLR+1% till the date of providing covered car parking to the 

appellants.   

14.2  During the course of arguments on 11.11.2021 on specific query Sri 

Saurabh Misra, learned counsel for the respondent, informed that the 

respondent applied for OC/CC way back in the year 2016 but the same 

has not been received.  As we have examined the issue regarding 

possession of the unit without obtaining OC/CC vide issue no. (3), 
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therefore, the possession of the unit cannot be said to be a legal 

possession in absence of OC/CC, issued from the competent authority 

followed by execution of conveyance deed.  Thus, in our considered 

views the appellant is entitled for compensation in the shape of interest 

from 14.11.2017 till the date of offer of possession for execution of 

conveyance deed after receipt of OC/CC from the competent authority. 

14.3  Under the scheme of the Act 2016 read with U.P. Apartment 

(Promotion of Construction, Ownership & Maintenance) Act 2010 the 

possession can only be offered by a  promoter to the allottee after 

getting Occupancy Certificate and Completion Certificate from the 

competent authority.  The Hon’ble Supreme Court in the case of Wg. 

Cdr Arifur Rahman Khan and Aleya Sultana and others Vs. DLF 

Southern Homes Pvt. Ltd. (now known as BEGUR OMR Homes Pvt. 

Ltd. and others  (reported in SCC online SC 667) was pleased to 

observe that even if an allottee has taken over possession of the 

unit/apartment/flat and also executed a conveyance deed his claim for 

delay in handing over possession of the same still survives.  Paras 34, 

35 and 36  of the said judgment read as under:-- 

“34. The developer has not disputed these 
communications. Though these are four 
communications issued by the developer, the appellants 
submitted that they are not isolated aberrations but fit 
into a pattern. The developer does not state that it was 
willing to offer the flat purchasers possession of their 
flats and the right to execute conveyance of the flats 
while reserving their claim for compensation for delay. 
On the contrary, the tenor of the communications 
indicates that while executing the Deeds of Conveyance, 
the flat buyers were informed that no form of protest or 
reservation would be acceptable. The flat buyers were 
essentially presented with an unfair choice of either 
retaining their right to pursue their claims (in which 
event they would not get possession or title in the 
meantime) or to forsake the claims in order to perfect 
their title to the flats for which they had paid valuable 
consideration. In this backdrop, the simple question 
which we need to address is whether a flat buyer who 
seeks to espouse a claim against the developer for 
delayed possession can as a consequence of doing so be 
compelled to defer the right to obtain a conveyance to 
perfect their title. It would, in our view, be manifestly 
unreasonable to expect that in order to pursue a claim 
for compensation for delayed handing over of 
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possession, the purchaser must indefinitely defer 
obtaining a conveyance of the premises purchased or, if 
they seek to obtain a Deed of Conveyance to forsake the 
right to claim compensation. This basically is a position 
which the NCDRC has espoused. We cannot 
countenance that view. 

35 The flat purchasers invested hard earned money. It is 
only reasonable to presume that the next logical step is 
for the purchaser to perfect the title to the premises 
which have been allotted under the terms of the ABA. 
But the submission of the developer is that the 
purchaser forsakes the remedy before the consumer 
forum by seeking a Deed of Conveyance. To accept such 
a construction would lead to an absurd consequence of 
requiring the purchaser either to abandon a just claim 
as a condition for obtaining the conveyance or to 
indefinitely delay the execution of the Deed of 
Conveyance pending protracted consumer litigation. 

36. It has been urged by the learned counsel of the 
developer that a consequence of the execution of the 
Deed of Conveyance in the present case is that the same 
ceases to be a transaction in the nature of “supply of 
services” covered under the CP Act 1986 and becomes 
a mere sale of immovable property which is not 
amenable to the jurisdiction of Consumer Fora. In 
Narne Construction (P) Ltd. v. Union of India21, this 
Court distinguished between a simple transfer of a piece 
of immovable property and housing construction or 
building activity carried out by a private or statutory 
body falling in the category of “service‟ within the 
meaning of Section 2 (1) (o) of the CP Act 1986. This 
Court held that: 

“8. Having regard to the nature of transaction between the appellant 
Company and its customers involved much more than a simple 
transfer of a piece of immovable property it is clear the same 
constitutes “service” within the meaning of the Act. It was not the 
case that the appellant Company was selling the given property with 
all its advantages and/or disadvantages on “as is where is” basis, as 
was the position in UT Chandigarh Admn v. Amarjeet Singh. It is a 
case where a clear-cut assurance was made to the purchasers as to 
the nature and extent of development that would be carried out by 
the appellant Company as a part of package under which a sale of 
fully developed plots with assured facilities was made in favour of the 
purchasers for valuable consideration. To the extent the transfer of 
site with developments in the manner and to the extent indicated 
earlier was a part of the transaction, the appellant Company has 
indeed undertaken to provide a service. Any deficiency or defect in 
such service would make it accountable before the competent 
Consumer Forum at the instance of consumers like the respondents.” 
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  The developer in the present case has undertaken to provide 

a service in the nature of developing residential flats with 

certain amenities and remains amenable to the jurisdiction of 

the Consumer Fora. Consequently, we are unable to 

subscribe to the view of the NCDRC that flat purchasers who 

obtained possession or executed Deeds of Conveyance have 

lost their right to make a claim for compensation for the 

delayed handing over of the flats.” 

14.4  In the present case the possession of the unit has been given by the 

promoter/respondent without obtaining OC/CC and this aspect has not 

been examined by the Adjudicating Officer, therefore, we are of the 

considered view that it would be in the interest of justice to modify the 

impugned order passed by the Adjudicating Officer of the Regulatory 

Authority dated 19.06.2020.  Issue no. (4) is decided accordingly.  

15.  Accordingly, we allow the appeal partly and modify the order of the 

Adjudicating Officer of the Regulatory Authority dated 19.06.2020 as 

under:-- 

   “The respondent is directed to pay interest to the appellants on 

basic price of the flat (i.e. Rs.66.50 lacs) at the rate of MCLR+1% from 

14.11.2017 till the date of offer of legal possession/execution of 

conveyance deed, whichever is earlier, after receiving OC/CC from the 

competent authority.”  

16.  In case of non-compliance of the order, it is open for the appellants to 

approach the Regulatory Authority for execution of this order. 

17.  No order as to costs. 

 

Dated: March  21, 2022.   (Rajiv Misra)          (D.K.Arora) 
Shakir. 

 


