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This appeal has been preferred under Section 44(1) of the Real Estate (Regulation
and Development) Act, 2016 (‘Act 2016’) by Sri Mohd. Saleem Ahmad
(‘appellant’) against the order dated 13.11.2020 passed by the U.P. Real Estate
Regulatory Authority, Lucknow (‘Regulatory Authority’) in Complaint No.
LKO162/08/0858/2019 whereby the complaint of the appellant was disposed of
with the observation that the Registry of the unit has been executed on 04.07.2017
and possession has been delivered to the appellant on 05.07.2017, thus the relief
sought by the complainant/appellant has been fulfilled. As far as other reliefs are
concerned they fall within the category of compensation for which the Regulatory
Authority has no jurisdiction.

The facts of the case, in brief, as culled out from the memo of appeal are that the
appellant purchased a plot no. GGP-A-A03/19 admeasuring 288 sq. meter, in
Gomti Greens Integrated Township, Gomti Nagar Extension, Sector-7, Amar
Shaheed Path, Lucknow from the respondent for his residential purpose. The
entire consideration amount of the said plot i.e. Rs. 76,55,530/- has been paid by
the appellant to the respondent. The respondent executed the Registry of the plot
on 04.07.2017 and handed over possession of the said plot to the appellant on
05.07.2017.
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After possession and execution of the sale deed, the appellant got the map
sanctioned from Lucknow Development Authority on 08.01.2019 and when the
appellant started construction of the house, few unknown persons came and
claimed that it is their land which has not been purchased by the respondent and
stopped the construction work. The appellant immediately informed the situation
on the site to the respondent and the respondent advised on phone to stop the work

and promised that they would resolve the issue at the earliest.

After the said incident the appellant made repeated requests to the respondent to
ensure peaceful possession and construction on the said plot and to provide
information regarding khasra number wherein the plot of the appellant is situated,
but the respondent neither provided any information nor ensured the construction

on the said plot.

On enquiry it came to the knowledge of the appellant that one Abhimanyu and his
family prevented the appellant from construction. The appellant met them and
they informed the appellant that the plot of the appellant is located at khasra

number 36 of village Sarsawan which has not been purchased by the respondent.

When the respondent failed to honour the repeated requests of the appellant and
did not ensure the peaceful possession and construction of the plot, then the

appellant filed complaint before the Regulatory Authority on 16.08.2019.

The appellant has challenged the impugned order dated 13.11.2020 passed by the
Regulatory Authority, on the following grounds:--

(A) The Regulatory Authority without application of mind proceeded to hold a

hyper technical and casual view.



(B)

©)

(D)

(E)

(F)

(G)

This hyper technical view is not sustainable as the Authority completely
ignored the aim and object of the Act 2016 to protect the interest of

consumers in the real estate sector.

The Regulatory Authority failed to consider that the appellant has made full
and final payment long back and the respondent executed sale deed of the

plot which was not in possession of the respondent.

The Regulatory Authority failed to understand the real controversy of the

present case.

The Regulatory Authority failed to consider the fact that the land on which

the plot is situated is not under ownership of the respondent.

The Regulatory Authority failed to understand that in spite of repeated
requests of the appellant the respondent did not disclose the khasra number

upon which the appellant’s plot is situated.

The instant appeal is in continuation of the cause of action and the complaint.

The appellant has prayed for the following reliefs:--

(1
)

3)

Ensure the peaceful possession and construction on the said plot.

Provide the super impose plan of the plot and inform the appellant as to on
which khasra number the plot of the appellant is situated and also clarify that

the said khasra number was purchased by the company or not.

Interest and penalty on the deposited amount till date of actual peaceful

possession.

The respondent filed its objection to the memo of appeal and submitted that the

respondent was granted a licence as a private developer on 28.04.2009 by the
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competent authority of the State of Uttar Pradesh for the development of Integrated
Township “Gomti Greens”. The development agreement was executed on
24.12.2011 between the company and LDA according to which 60% of the land
was supposed to be acquired by the company and 40% of the land was acquired by
LDA. On 22.06.2011 DPR was approved by the competent authority for the
development of Integrated Township “Gomti Greens”. In pursuance to approval of
DPR, the layout was sanctioned on 26.12.2011 which was further revised on
24.08.2016, extended upto 22.12.2019 and further extended by LDA till
22.12.2023.

While passing the judgment and order dated 13.11.2020, the Regulatory Authority
observed that the relief as sought by the complainant in his complaint has already

been obtained by the complainant.

In the present appeal, the appellant has falsely framed the respondent on the basis

of fabricated facts to get favourable order from the Tribunal.

On 05.08.2013 the appellant applied for Plot Unit No. GGP-A-A03/19
admeasuring 288 sq. meter at “Gomti Greens” Gomti Nagar Extension, Sector-7,
Amar Shaheed Path, Lucknow. In respect of aforesaid booking the respondent had
issued Provisional Allotment Letter dated 12.08.2013 containing the terms and
conditions. As per clause 42 of the terms and conditions of allotment it was agreed
by the parties that “the company shall make all efforts to handover possession of
the Plot within 18 (Eighteen) months from the date of laying and completion of
Water Bound Macadam (WBM) Road in front of the plot subject to the limitations
and the timely performance of its obligations by the allottee under the terms and

conditions of this Provisional Allotment Letter. However, the Company shall be
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entitled to further 6 (six) months grace period beyond the aforesaid 18 (Eighteen)

months.”

On 04.07.2017 the respondent had executed a sale deed in favour of the appellant
which is registered in the office of Sub-Registrar-2 Lucknow. Thereafter through
handover letter dated 05.07.2017, the respondent had offered peaceful and vacant
physical possession of the allotted plot after being fully satisfied with regard to its

measurements, location, dimension and development etc.

The allottee has no claim of any nature whatsoever against the respondent with

regard to the size, dimensions, area, location and legal status of the allotted plot.

Vide clause 42 of the terms and conditions it was admitted that the possession will
be offered by the respondent within 18 months with grace period of 6 months. The
sale deed was executed in favour of the appellant on 04.07.2017 which is within

agreed terms of clause 42 of the terms and conditions of allotment letter.

Inspite of above, with malafide intention the appellant filed complaint before the
Regulatory Authority with relief of possession and compensation alleging false

allegations against the respondent.

The respondent filed its written statement/objection to complaint before the
Regulatory Authority categorically stating that the project was delayed due to
litigations which are pending between the company and farmers. The Act of 2016
came into force w.e.f. 1* May, 2017. The respondent had submitted all documents
before the Regulatory Authority which relate to the project and submitted that the
project completion timeline was December, 2020, and in the meantime the sale
deed was executed in favour of the appellant in July 2017. The respondent further
submitted before the Regulatory Authority that possession has already been handed
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over to the appellant but inspite of this, with malafide intention, the appellant has

filed the complaint with motive to extort money in the garb of Act 2016.

Every complaint of compensation after sale deed would be filed on Form N before
the Adjudicating Officer but inspite of this by overlooking the necessary legal
procedure of filing, the appellant filed the complaint on Form M before the
Regulatory Authority, after registration of sale deed. After registration of sale
deed only Adjudicating Officer has jurisdiction to hear matters and grant

compensation.

The appellant himself admitted that he had obtained physical possession of allotted
plot and the sale deed has also been executed in his favour and the layout was
sanctioned/revised on 08.01.2019. After registration of sale deed and handover of

possession the respondent does not have any right on the said plot.

The respondent is in legal possession of the said project and the name of
Consortium Partner i.e. “A.D.J.E. Pvt. Ltd.” is also mentioned in the revenue
record upon Khasra No. 356, Khata No.00040. The respondent had obtained the
legal rights upon the aforesaid Khasra through Consortium Agreement dated
10.01.2007. As per revenue record (Khatauni) it is clear that Mr. Abhimanyu
Singh is co-owner of Khasra No. 356 along with some other persons and the name
of company i.e. ADJE Pvt. Ltd. has also been mentioned as co-owner of Khasra
No. 356 who had executed a Consortium Agreement along with some other

persons and transferred the rights of property in favour of the respondent.

The appellant has filed the appeal with malafide intention just to harass and tarnish
the image of the respondent. The appellant has failed to show the illegality in the
judgment and order dated 13.11.2020 and further failed to produce sufficient
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documents in support of his allegations and grounds of appeal. As such the

present appeal needs to be dismissed in the eye of law.

The appellant filed reply to the objection of the respondent denying the averments
made by the respondent and reiterating the averments made in the memo of appeal.
The appellant further submitted that the respondent had given assurance to the
appellant that the company shall make all efforts to handover possession of the plot
within 18 months to the appellant and on this assurance the appellant deposited
about seventy two lacs rupees till 20.08.2013 with the company. The period of 18
months completed on 13.02.2015 but the respondent neither completed the project
nor gave the physical possession of the plot to the appellant. In RERA’s
registration the time of completion may be December 2020 but the commitment of
the company to the appellant was to handover possession till 13.02.2015. The sale
deed was executed by the respondent on 04.07.2017 without having clear title and

peaceful physical possession on the property.

The respondent itself admitted that some litigations are pending between the
company and farmers and for that reason they are unable to complete the project in

time.

The respondent himself admitted by filing the order dated 28.09.2021 passed in
Case No. T201810460521756 under Section 116 of Uttar Pradesh Revenue Code
2006 that the said land was not in possession of the respondent and even after
obtaining the order dated 28.09.2021 the respondent is not in a position to work on

the spot.

After execution of sale deed and sanction of map the appellant approached the
respondent to complete the physical handover formalities by providing connection

of electricity, water, measurement of plot etc. to commence construction work in
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the month of March 2019. The respondent though agreed for the same but sought
a week’s time due to some official commitment elsewhere. After sometime the
again and again approached the respondent but every time the appellant could not

get any positive response.

In the month of May 2019 when the appellant suspected something wrong with the
project then the appellant started written communication with the respondent. On
16" May 2019 the appellant sent an email to the respondent and again reminder on
18" and 21* May 2019. The respondent replied on 22" May 2019 assigning the
appellant’s complaint to Mr. Bodhra; Tiwari. Mr. Bodhraj Tiwari called the
appellant and informed that he shall not be able to help the appellant as the matter
is with Mr. Harshit and Krishna. On 27" May 2019 the respondent assigned
Lucknow Team to contact the appellant to resolve the appellant’s concern. On 28"
May 2019 the appellant was assured to get result in 7 to 10 working days. On 3™
June 2019 the appellant was informed that the respondent will not be able to
handover the plot for at least 3 months due to incomplete underground
infrastructure facilities. On 10™ June 2019 the respondent admitted in its email
that there is a delay and needed 10 months’ time to resolve the issue. Vide email
dated 30" July, 2021 the respondent asked the appellant not to start any

construction activity on the plot.

The respondent’s stand that possession has been given is misleading. The
appellant purchased the plot from respondent in gated township after investing
huge hard earned money, as such it is the duty of the respondent to ensure peaceful
possession and construction of the said plot. The possession of the plot has been
given by the respondent to the appellant only on paper. In fact the respondent was
fully aware about the dispute on the plot and all the way adopted a strategy to

delay the physical possession in order to gain some time to resolve the issue before



8.1

it is known to the appellant. If any encroacher enters in gated society of the
respondent and the respondent fails to restrain them it means there is something
wrong on the part of the respondent. The respondent himself admitted by filing
order dated 28.09.2021 passed in case no. T201810460521756 under Section 116
of the Uttar Pradesh Revenue Code that the said land was not in possession of
respondent and even after obtaining the order dated 28.09.2021 the respondent
itself 1s not in a position to work on the spot. The respondent has not come before
the Tribunal with clean hands and tried to misguide the Tribunal with false and
fabricated story. The appeal is liable to be allowed with heavy cost upon the

respondent for the delay and wrong statement before the Tribunal.

Heard Sri Syed Anzar Husain, learned counsel for the appellant and Sri Saurabh

Misra, learned counsel for the respondent.

On the basis of examination of pleadings, record of appeal and submissions of both
the parties, the admitted facts of the case are that the respondent in pursuance to
the license dated 28.04.2009 as a private developer for developing of integrated
township “Gomti Greens” executed a Development Agreement on 24.12.2011 with
Lucknow Development Authority (LDA), whereby the 60% of the land was
supposed to be acquired by the company and 40% of the land by the Lucknow
Development Authority. On 22.06.2011, the DPR was approved for development
of the said township. The layout of the “Gomti Greens” was also approved by the
LDA on 26.12.2011, which was further revised on 24.08.2016, extended upto
22.12.2019 and further extended by the LDA till 22.12.2023.

The appellant applied for purchase of a plot bearing no. GGP-A-A03/19
admeasuring 288 sq. meter, in Gomti Greens Integrated Township, Gomti Nagar

Extension, Sector-7, Amar Shaheed Path, Lucknow. The provisional allotment
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letter was issued to the appellant on 12.08.2013, containing terms and conditions.
As per Clause 42 of the allotment letter, it was agreed by the parties that the
Company shall make all efforts to handover possession of the plot within 18
months from the date of laying and completion of Water Bound Macadam (WBM)
Road in front of the plot subject to the limitations and the timely performance of its
obligations by the Allottee under the terms and conditions of the Provisional
Allotment Letter. The Company shall be entitled to further 6 months grace period
beyond 18 months period.

On 04.07.2017, the respondent executed sale-deed in favour of the appellant,
which is registered in the office of Sub-Registrar-2, Lucknow and thereafter
handed over the physical possession of the allotted plot after being fully satisfied
with regard to the measurement and dimensions etc. As per the averments of
appellant, he after getting the possession and execution of the sale-deed got the
map sanctioned from the LDA on 08.01.2019 when he commenced construction of
the house on the said plot, few unknown persons interfered in the construction
activity, claiming their ownership over the said plot. The appellant immediately
informed the respondent about the situation and on enquiry he came to know that
one Abhimanyu and his family prevented the appellant from construction. When
respondent did not honour the repeated requests of the appellant with regard to
ensuring peaceful possession and construction over the plot, then the appellant
filed complaint before the Regulatory Authority on 16.08.2019, seeking a direction
against the respondent/promoter to handover the physical possession of the plot in
question in such a manner that complainant shall be able to build/construct his
House on the plot in question and also sought compensation for intentionally
deceiving the complainant about the ownership over the land in question. The

complaint of the appellant was rejected by the Regulatory Authority on 13.11.2020
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on the ground that after execution of the conveyance deed on 04.07.2017, the
physical possession was given to the appellant on 05.07.2017 and as far as other
reliefs claimed by the complainant fall in the category of compensation, which is

beyond the jurisdiction of the Regulatory Authority.

The appellant feeling aggrieved by the order dated 13.11.2020 approached this
Tribunal by means of instant appeal, raising various grounds and praying for
ensuring peaceful possession and construction on the plot in question and provide
the super impose plan of the plot and inform that the appellant plot situated on
which Khasra number and also clarify that the said Khasra number was purchased
by the company or not along with interest and penalty on the deposited amount till

date of actual peaceful possession.

In order to examine the grounds taken by the appellant and the averments made,
we deem it proper to frame the following issues on the grounds pressed by the
learned counsel for the appellant:-

(1) Whether the appellant has been provided the possession of the plot in question?

(1)) Whether on account of interference of some private unknown persons, the

relief seeking for possession against the respondent was just and proper?

The issue no. (i) requires us to examine as to whether the appellant has been

provided the possession of the plot in question.

10.1 We have examined the pleadings of the appellant wherein the appellant himself

stated about the execution of the conveyance deed of the plot on 04.07.2017 and
handing over the possession on 05.07.2017. The appellant further stated that after
possession and execution of sale-deed he got the map sanctioned from the LDA on
08.01.2019 (after about two years) and started construction and he has to stop

construction on account of interference of some unknown persons. The appellant
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approached the respondent for ensuring the peaceful possession and also to provide
information regarding Khasra number of the plot, where the unit of the appellant is
situated, but no action was taken, therefore, the appellant approached the

Regulatory Authority for seeking directions against the respondent.

It is admitted that of the appellant that the sale-deed was executed on 04.07.2017
and possession has also been taken by the appellant on 05.07.2017. Thereafter map
for construction of the house was also got sanctioned from the LDA on
08.01.2019. Therefore, it cannot be said that the appellant has not been given
possession of the plot in question by the respondent. As far as interference of some
unknown persons in the peaceful possession of the appellant over the plot in
question is concerned, the remedy lies with the appellant to approach the

appropriate forum.

Further the respondent in its objection gave the details of Khasra number and
Khata number of the plot and specifically stated that the respondent is in legal
possession of the said project and the name of Consortium Partner i.e. “A.D.J.E.
Pvt. Ltd.” is also mentioned in the revenue record upon Khasra No. 356, Khata
No0.00040. The respondent had obtained the legal rights upon the aforesaid Khasra
through Consortium Agreement dated 10.01.2007 and as per revenue record
(Khatauni) it is clear that Mr. Abhimanyu Singh is co-owner of Khasra No. 356
along with some other persons and the name of company i.e. ADJE Pvt. Ltd. has
also been mentioned as co-owner of Khasra No. 356 who had executed a
Consortium Agreement along with some other persons and transferred the rights of

property in favour of the respondent.

It appears that the respondent filed Case No. T201810460521756 under Section
116 of Uttar Pradesh Revenue Code 2006 for Suit for division of holding of the
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land in question and the order has been passed on 28.09.2021 regarding
interference of the unwanted persons. As the possession has been given by the
respondent on 05.07.2017 after execution of the conveyance deed on 04.07.2017,
therefore, it cannot be said that possession has not been provided to the appellant.

The issue no. (i) is decided accordingly.

The issue no. (ii) requires us to examine as to whether on account of interference
of some private unknown persons, the relief seeking for possession against the

respondent was just and proper.

As per record, it is evident that after execution of the conveyance deed on
04.07.2017, the possession of the plot was taken by the appellant on 05.07.2021
and thereafter the appellant got the map sanctioned (after two years) from the LDA
on 08.01.2019 for construction of the house and when he started the construction
on the plot, some unknown persons approached and made interference in the
construction work and the appellant had to stop the construction. Undisputedly,
after execution of the conveyance deed, the appellant became the legal owner of
the plot in question and if some unknown persons interfered in the peaceful
possession of the same, the remedy was open to the appellant to approach the

appropriate forum for initiation of civil and criminal action against them.

It is not the case of the appellant that the respondent is not the owner or has no
right to carry out the project and without having any title or rights, he has sold the
land in question to the appellant. From the pleadings of the respondent, it is evident
that the respondent filed Case No. T201810460521756 (RST 21756/2018) under
Section 116 of Uttar Pradesh Revenue Code 2006, a Suit for division of holding of
the land in question. The order has been passed in the aforesaid case on 28.09.2021

by the A.D.M., Sarojani Nagar, Lucknow with respect to division of land while



upholding the order of Tehsildar dated 03.07.2019 regarding division of the land,
indicating the area of M/s A.D.J.E. Pvt. Ltd., measuring 1.3081 Hectare out of total
area of 1.5610 Hectare, which has been divided and shown in green colour. The
area of Mr. Abhimanyu Singh & others, measuring 0.2529 Hectare, has been
shown separately without any colour. In the sale-deed of appellant enclosed with
the appeal (page no. 104 of appeal), the area of the respondent is also 1.308
Hectare. The appellant in its I.A. No. 1472/2020 (page no. 5) submitted that the
plot of respondent is located at Khasra No. 356 of Village Saraswan, against which
the proceedings for cancellation of sale-deed is going on against the respondent,
but no evidence of the same is on record, which shows that the plot of appellant is
not on the land of the respondent and only on the basis of averments made in the

I.A., we cannot draw any inference.

11.3 In our considered view on account of attempt to interfere in the peaceful possession

12.

13.

by some private unknown persons or unauthorized persons, it will not entitle the
appellant to seek relief for possession against the respondent and it is always open
for the appellant to proceed against the said unknown/unauthorized persons in

accordance with law. The issue no. (ii) is decided accordingly.

On the basis of the aforesaid analysis, we do not find any illegality and infirmity in
the impugned order dated 13.11.2020 passed by the U.P. Real Estate Regulatory
Authority, Lucknow in Complaint No. LKO162/08/0858/2019 (Mohd. Saleem
Ahmad Vs. Emmar MGF Land Ltd.) The appeal is misconceived as none of the

ground taken in the appeal is sustainable in the eyes of law.

Accordingly, the appeal is dismissed.



(K.K. Jain) (D.K. Arora)

Dated: 21.07.2022
PRADEEPKUMAR



