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THE U.P. REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW  
 

APPEAL NO. 937/2021  

 

M/s Krasa International Pvt. Ltd.                 …. Appellant 

     

Versus 

 

Sakshi Bhagia          …. Respondent 
 
 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member.  

 
 
1. Heard Dr. Azhar Ikram, the learned counsel for the appellant and Shri Tushar 

Bahadur, the learned counsel for the respondent.  

2. By means of present appeal, the appellant has challenged the impugned order 

dated 21.06.2018 passed by the nominated Regulatory Authority i.e. Vice 

Chairman, Hapur-Pilkhuwa Development Authority in Complaint No. 

4201889773 (Sri Sakshi Bhagia Vs. M/s Krasa International Pvt. Ltd.), 

whereby while allowing the Complaint, the Regulatory Authority directed the 

promoter (appellant in the present appeal) for refund of amount along with 

interest @ MCLR+1% per annum on the deposited amount to the allottee 

(respondent in the present appeal).  

3. The brief facts, culled out from the record, are that the respondent had 

approached the appellant for purchase of two commercial units in the 

proposed project of the appellant known as Centrade Business Park, situated 

at Plot No. 1, Sector-140, Noida, Gautam Budh Nagar, U.P. In pursuance to 

the application of the respondent, Commercial Unit Nos. B-802 & B-803 

admeasuring 200 sq. ft. each were allotted in her favour. The cost of the 

Commercial Units was Rs. 37,95,505/- each.  Against the determined cost of 

the units, the respondent has deposited an amount of Rs. 21,22,242/-. 

4. The respondent vide application dated 17.04.2016 requested to change their 

payment plan and the unit, and on respondent’s request Unit No. 1108 was 

allotted on 17.04.2016 to the respondent, and payment plan had also been 
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changed as per the respondent’s request. The record reveals that in pursuance 

of the application of the respondent, office space no. B-1108 admeasuring 

450 sq. ft. was allotted in her favour and memorandum of undertaking 

(MOU) was executed between appellant and respondent on 17.04.2016, for 

the said changed unit and payment plan. As per Clause (xii) of the MOU, the 

appellant was required to construct the commercial unit of the project within 

36 months from the date of signing of said MOU (with extension of 6 

months) and if the Developer is unable to complete the said project within 42 

months, then the allottee will be entitled to receive assured return @ 11% per 

annum. As per Clause (xiii) of the MOU, the agreements signed before the 

said MOU will be treated as null and void.  

5. The submission of learned counsel for the appellant is that as per the 

provisions of MOU dated 17.04.2016, the complaint dated 05.04.2018 made 

before the Regulatory Authority was premature as no cause of action had 

arisen since the date of possession was 17.10.2019 in terms of the MOU. 

Therefore, the complaint ought not have been entertained by the Regulatory 

Authority, being premature as no cause of action had arisen till the filing of 

the said complaint.   

6. The appellant commenced the construction of the project in accordance with 

the schedule so that the same could be completed as per the terms of the 

MOU and the possession be handed over to the allottee of the Commercial 

Unit within the stipulated time of the agreement.  

7. The respondent being aggrieved from the non-delivery of possession of the 

commercial unit, filed a Complaint before the Regulatory Authority on 

05.04.2018 and sought the relief for refund and fair compensation on the 

deposited amount.   

8. It is further submitted that the complaint was filed on the basis of false and 

fabricated facts and the respondent had concealed the fact that she has already 

filed a complaint case bearing no. 1696 of 2017 before the State Consumer 

Redressal Commission, New Delhi under Section 12 of the Consumer 

Protection Act, 1986.  Therefore, the Regulatory Authority ought to have 

dismissed the said complaint on the basis of aforesaid fact itself. The 

Regulatory Authority failed to take into consideration that in view of the facts 

and circumstances of the case, since the allottee did not propose to withdraw 

from the project as such the case was covered under the provisions of Section 

18 of the Act of 2016.  The respondent was only entitled for the 
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compensation mentioned in the terms and condition of the agreement and not 

otherwise.  

9. It is further stated that if the order passed by the Regulatory Authority is 

accepted in toto, then the same will have drastic effect upon the appellant.  As 

per the impugned order, the appellant would be required to make refund 

along with payment of interest @ MCLR+1% per annum from the date of 

payment upon the deposited amount of the respondent and if the appellant is 

directed to pay such amount, then it shall suffer irreparable loss and injury. 

The Regulatory Authority also failed to indicate any reason for passing the 

order relating to payment of refund along with interest to the respondent.  

Moreover, no reason was indicated to award interest at the rate of MCLR+1% 

per annum to the respondent against the amount deposited by her with the 

appellant, especially in view of the fact that the appellant is still ready and 

will hand over the possession of the flat to the respondent as per agreement 

possession date i.e.17.10.2019  and as per the MOU, hence there is no delay.  

10. The learned counsel for the appellant further submitted that though, he has 

taken various grounds for challenging the impugned order dated 21.06.2018, 

but at the moment he presses only Ground Nos. U, V & X, which are 

reproduced as under: 

“U. Because, the learned RERA Authority could have not passed 

the impugned order dated 21.06.2018 as per the doctrine of Lis 

Pendence as the complainant’s previous complaint with the 

SCDRC, New Delhi, under the Consumer Protection Act, 1986, is 

already pending.”  

“V. Because, the learned RERA Authority has passed the 

impugned order dated 21.06.2018 without application of mind 

and proper appreciation of facts and circumstances of the case.”  

“X. Because, the learned RERA Authority has passed the 

impugned order dated 21.06.2018 without application of mind 

and proper appreciation of facts that the respondent shall be 

entitled for possession of her booked unit only on 17.10.2019 as 

per the MOU and no cause of action has arisen till the filing of 

the complaint by the respondent, the said complaint being 

premature is liable to be set aside on this ground alone.” 
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11. The appellant has prayed for setting aside of the impugned judgment and 

order dated 21.06.2018 passed by the Regulatory Authority/Vice Chairman, 

Hapur-Pilkhuwa Development Authority, Hapur, in Complaint No. 

420188973 (Sri Sakshi Bhagia Vs. M/s Krasa International Pvt. Ltd.).   

12. The respondent has filed counter affidavit along with application for 

dismissal of appeal stating therein that the impugned order dated 21.06.2018 

is a detailed order considering the Act as well as the facts of the case and as 

such the impugned order does not have any legal impediment and therefore, 

the same is liable to be upheld by this Tribunal by dismissing the present 

appeal and by imposing heavy cost on the appellant/builder.  The respondent 

also submitted that the appellant/builder had not provided any date on which 

the Commercial Unit Nos. B-802 & B-803, measuring 200 sq. ft. each was 

allotted in favour of the respondent for which MOU was signed between the 

parties on 27.08.2014 and thereafter another MOU on 17.04.2016 was 

executed, wherein the above two units got merged into one single unit.  As 

per MOU dated 17.04.2016, the Developer was to construct the unit within 36 

months with a grace period of six months after signing of this agreement. The 

respondent has annexed the photographs of the project (as CA-3 to the 

counter affidavit) showing the status of the unit. The respondent submitted 

that appellant-builder has no intension to deliver the unit on time as stipulated 

by them and as per the order of Regulatory Authority, the project is already 

delayed for more than a year and half.  

13. The learned counsel for the respondent further submitted that the MOU was 

signed between the parties on 27.08.2014 and thereafter in pursuance of the 

MOU, the allotment letter was signed between the parties on 11.06.2015, 

wherein the respondent was assured for her return over the investment. In 

pursuance of the allotment letter dated 11.06.2015, the appellant/builder 

issued various cheques on different dates as policy of assured return. When 

some of the cheques issued by the appellant were dishonoured, then the 

respondent raised concern before the appellant, then only the respondent 

came to know that the appellant is not constructing any unit which measures 

200 sq. ft. Therefore, the appellant requested the respondent to place a request 

for conversion of the aforesaid two different units into one single unit as such 

the respondent in order to secure her hard earned money and to avoid the 

further legal recourse, opted for conversion of her unit and in pursuance of 

which she placed a request letter dated 17.04.2016 and thereafter she was 

asked to sign another MOU in respect of the converted single unit bearing 
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unit number B-1108, as such the respondent was left out with no other option 

but to sign the MOU dated 17.04.2016 and thereafter the respondent 

continuously made regular follow-ups with the appellant to execute the 

Builder  Buyer Agreement in pursuance of MOU signed on 17.04.2016, but 

till date no such agreement was got executed.  

14. The learned counsel for the respondent defended the impugned order of 

Regulatory Authority dated 21.06.2018 and reiterated that the appeal deserves 

to be dismissed as the grounds raised in the appeal are misleading.  It is 

further submitted that the impugned order dated 21.06.2018 is a detailed 

order considering the Act as well as the facts of the case and as such the same 

is liable to be upheld by this Tribunal. 

15. The learned counsel for the appellant in his rejoinder more or less reiterated 

the facts mentioned in the memo of appeal and submitted that the project is 

registered with the RERA vide Registration No. UPRERAPRJ9635 and the 

proposed end date of the same is 29.02.2020. The construction of the said 

project is going on in full swing and the appellant is trying to provide 

possession of the unit to the respondent as soon as possible.  The learned 

counsel for the appellant reiterated that the respondent has not approached the 

RERA with clean hand.  Since the complaint filed by the respondent was 

premature, hence the respondent/complainant can only withdraw from the 

said project after 17.10.2019. Therefore, the complaint being premature was 

liable to be dismissed.  

16. We have examined the submissions of learned counsels for the parties and 

gone through the record.  

16.1 It is admitted position that respondent approached the appellant for purchase 

of two commercial units in the proposed project of the appellant known as 

Centrade Business Park, situated at Plot No. 1, Sector-140, Noida, Gautam 

Budh Nagar, U.P. In pursuance to the application of the respondent, 

Commercial Unit Nos. B-802 & B-803 admeasuring 200 sq. ft. each was 

allotted in her favour at the cost of Rs. 37,95,505/-. Against the determined 

cost of the flat, the respondent has deposited an amount of Rs. 21,22,242/-. It 

appears that after signing of MOU dated 27.08.2014, the allotment letter was 

signed between the parties on 11.06.2015, though the same is not on record, 

but as per para-8 of counter affidavit the respondent was assured for her 

return over the investment. The appellant/builder issued various cheques on 

different dates as policy of assured return. When some of the cheques issued 
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by the appellant were dishonoured, then the respondent raised concern before 

the appellant, then only the respondent came to know that the appellant is not 

constructing any unit which measures 200 sq. ft. Therefore, the appellant 

asked the respondent to place a request for conversion of the aforesaid two 

different unit into one single unit as such the respondent in order to secure her 

hard earned money and to avoid the further legal recourse, opted for 

conversion of her unit and in pursuance of which she placed a request letter 

dated 17.04.2016 and thereafter she was asked to sign another MOU in 

respect of the converted single unit bearing unit number B-1108. 

16.2  The MOU signed between the parties dated 17.04.2016 in on record. The 

relevant paragraphs of MOU dated 17.04.2016 are quoted as follows:-- 

vii).  The Proposed Space Buyer(s) has agreed to the Payment Plan 

& has paid an amount of Rs. 21,22,242/- (Rupee Twenty One 

lac Twenty Two Thousand Two Hundred Forty Two Only) 

towards the cost of the office unit of area 450 sq. ft. (Tentative) 

including applicable Service Tax amount in this project of the 

Developer, balance along with other charges payable as per 

the attached “Payment Plan Sheet”. Further the proposed 

space buyer(s) confirms that all further payments as per the 

agreed “Cost Sheet & payment Plan” shall be paid to the 

developer as and when due.   

viii)  The timely payment from proposed space buyer as per the 

agree payment plan is an essence of this MOU and the 

developer has the right to cancel the provisional allotment of 

the Unit.  

ix)  That the MOU records completely, the understanding reached 

between the parties and any other correspondence, letters, 

documents exchanged and/or executed by the parties stand 

superseded and is/are invalid and not binding upon the 

developer.  

xii)  The Developer will construct the tower within 36 months with a 

grace period of 6 months after signing of this agreement. If 

developer fails to construct the “Project” within 42 months, the 

company will start Assured Return @ 11 percent annually to 

the Buyer(s).  
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xiii)  The Agreement/s signed before this agreement dated 

17.04.2016 will be treated as null and void.  

16.3 From the perusal of MOU dated 17.04.2016, it is evident that the agreement 

signed before the said agreement dated 17.04.2016 is treated as null and void 

and the MOU records completely, the understanding reached between the 

parties and any other correspondence, letters, documents exchanged and/or 

executed by the parties stand superseded and is/are invalid and not binding 

upon the developer.  The Developer was required to construct the tower 

within 36 months with a grace period of 6 months after signing of this 

agreement and if developer fails to construct the “Project” within 42 months, 

the company will start Assured Return @ 11 percent annually to the Buyer(s).  

 

17.  The respondent after signing of the MOU dated 17.04.2016 approached the 

State Consumer Redressal Commission, New Delhi in the month of 

September 2017 and filed a complaint and during the pendency of the said 

complaint before the State Consumer Redressal Commission, the respondent 

approached the RERA by means of filing a complaint on 05.04.2018, seeking 

immediate refund of entire amount along with fair compensation for all the 

delay and harassment, without disclosing the pendency of complaint before 

the State Consumer Redressal Commission, New Delhi. It appears that 

subsequently a application for withdrawal of the said complaint was filed 

before the State Consumer Redressal Commission, but the complaint was 

dismissed for non-appearance and the file was consigned to record. The 

Nominated Officer of RERA while examining the complaint placed reliance 

on the MOU dated 27.07.2014 and while examining the issue of delay in 

possession observed that as per first MOU dated 27.07.2014, 42 months 

period for possession had expired on 26.02.2018. Therefore, by not providing 

possession in the prescribed time, the appellant has violated the provisions of 

the Act of 2016 and directed for refund of amount along with interest @ 

MCLR+1%  within a period of 45 days from the date of order and also gave 

liberty to the respondent to approach the Adjudicating Officer of the RERA 

for compensation.  

18. The issues to be considered in the present appeal are:- 

(i) as to whether the Nominated Officer of the RERA could have placed 

reliance on the agreement dated 27.07.2014 and pass order for refund 

of amount on account of delay,  
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(ii) Whether as per MOU dated 17.04.2016, the period for possession had 

not expired,  

(iii) Whether the complaint of the respondent was premature and  

(iv) Whether the respondent is guilty of not approaching the RERA with 

clean hands.  

18.1 From the pleadings, it is evident that an agreement for two units of 200 sq. ft. 

was signed between the parties on 27.07.2014 and subsequently on the 

request of respondent another MOU was signed between the parties on 

17.04.2016 with respect to Unit No. B-1108 and in the said MOU there was a 

clear stipulation that this MOU records completely, the understanding 

reached between the parties and any other correspondence, letters, documents 

exchanged and/or executed by the parties stand superseded and is/are invalid 

and not binding upon the developer. Clause xiii of the MOU further states 

that Agreement/s signed before this agreement dated 17.04.2016 will be 

treated as null and void and the Nominated Officer of the RERA without 

appreciating the Clauses of the MOU dated 17.04.2016 placed reliance on the 

provisions of MOU dated 27.07.2014, which in our considered view could 

have been looked into by the Nominated Officer of the RERA as the MOU 

was signed by the persons of the age of majority with their open eyes and 

were competent to sign the same. Therefore, it cannot be said that the second 

MOU dated 17.04.2016 is void on account of any disqualification on the part 

of the respondent under the provisions of Indian Contract Act. The issue 

no.(i) is answered accordingly.  

18.2 The issue no. (ii) regarding the period of construction of the tower as per 

MOU dated 17.04.2016 and issue no. (iii) regarding the complaint of the 

respondent being premature, on examination of Clause (xii) of the MOU 

dated 17.04.2016, it reveals that the Developer was to construct the tower 

within 36 months with a grace period of 6 months after signing of the said 

agreement and the period of 42 months was to expire on 17.10.2019. 

Therefore, we are of the considered view that at the time of filing of 

complaint before the RERA the period for possession prescribed under the 

MOU dated 17.04.2016 had not expired.  The complaint was filed on 

05.04.2018 before expiry of the period of possession. Therefore, the 

complaint filed before the RERA was premature. The issue nos. (ii) & (iii) 

are answered accordingly. 
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18.3 The issue no. (iv) relates to not approaching the RERA by the respondent 

with clean hands. As per the pleadings of the respondent, the respondent 

approached the State Consumer Redressal Commission, New Delhi in the 

month of September 2017 with a prayer to refund entire paid amount of Rs. 

21,22,242/- to the complainant/respondent along with interest @ 18% per 

annum from the date of deposit till the date of payment and directing the 

respondent to pay 5,00,000/- towards TDS, compensation for harassment, 

mental agony and damages, stating therein that all inclusive compensation is 

fully justified in these cases for which act of kindness, the complainant shall, 

as is duty bound, ever pray & the amount of Rs. 65,000/- was claimed 

towards legal expenses. The respondent while filing the complaint before the 

U.P. RERA on 05.04.2018 did not disclose the fact of pendency of complaint 

before the State Consumer Redressal Commission, New Delhi, whereas in 

the original online complaint Form under column of 'any Court Case', the 

respondent wrote 'No'.  

18.4 The learned counsel for the appellant placed reliance on the judgment of 

Hon'ble Supreme Court rendered in the case of Jai Singh Vs. Union of India 

and Ors.; reported in 1977 AIR 898 and submitted that a litigant cannot 

pursue two parallel remedies in respect of the same matter at same time. 

Further Section 71 of the Act of 2016 provides that any person whose 

complaint in respect of matters covered under sections 12, 14, 18 and section 

19 is pending before the Consumer Disputes Redressal Forum or the 

Consumer Disputes Redressal Commission or the National Consumer 

Redressal Commission, established under section 9 of the Consumer 

Protection Act, 1986 (68 of 1986), on or before the commencement of this 

Act, he may, with the permission of such Forum or Commission, as the case 

may be, withdraw the complaint pending before it and file an application 

before the adjudicating officer under this Act. Admittedly, the application for 

withdrawal of the complaint was filed before the State Consumer Redressal 

Commission, New Delhi after passing of the impugned order dated 

21.08.2018, as well as after filing of the present appeal before this Tribunal 

on 21.02.2019. The complaint of the respondent was dismissed for non-

appearance vide order dated 31.05.2019. Therefore, we have no hesitation in 

observing that the respondent did not approach the RERA with clean hands. 

The issue no. (iv) is answered accordingly. 

19. We have examined the order dated 21.06.2018 passed by the Nominated 

Officer of RERA. The reliance has been placed by the Nominated Officer of 
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the RERA on the MOU dated 27.07.2014, which in pursuance of MOU dated 

17.04.2016 has lost its validity & efficacy and could not have been taken into 

consideration while passing the order. The order dated 21.06.2018 is not 

sustainable in the eyes of law and accordingly, the same is set aside. Appeal 

is allowed.  

20. The amount deposited by the appellant towards the compliance of the 

provisions of Section 43(5) of the Act be refunded to the bank account of the 

appellant through RTGS.  

21. The appellant is directed to provide the details of amounts deposited with the 

Tribunal as well as the details of the account and IFSC Code of the Branch of 

the Bank in which the amount is to be remitted by the Registry before the 

Registrar of the Tribunal through an affidavit.     

 
 
Dated:  14.12.2021 
Tanveer/                       (Rajiv Misra)         (D.K. Arora) 


