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Hon’ble Mr. Sanjai Khare, Judicial Member
Hon’ble Mr. Rameshwar Singh, Administrative Member

1. Heard Sri Abhishek Khare, learned counsel for the appellant and Sri

Harish Pandey, learned counsel for the respondent.

2. The instant appeal has been filed by the appellant promoter assailing
the order dated 10.11.2020, passed by learned Regulatory Authority at
Lucknow, arising from complaint No. LKO162/10/0063/2019, inter-
alia, directing the appellant promoter to pay delay interest @
MCLR+1% till the date of receipt of Occupancy/Completion
Certificate (OC/CC). The appeal is confined to the grant of interest (@
MCLR+1%.

3. Learned counsel for the appellant submits that as per their policy, since
the respondent has taken possession, he is not entitled to any interest.
Further, it 1s submitted that had the allottee withdrawn from the
project, in that event, a simple interest @ 9% per annum on his deposit

amount would be paid.

4. In this backdrop, the sole question that arises is as to whether the
Regulatory Authority was justified in awarding delay interest at the
prescribed rate of MCLR+1%.

4.1. Facts inter-se, parties are not in dispute. The respondent allottee
came to be allotted a BHK Flat No. E/303/B-1 (unit) in the
residential project, floated by the appellant at Secror-J,
Extension, Jankipuram, Kursi Road, Lucknow, in the year 2010-
11, known as, Smriti Apartments. As per the terms and

conditions of the allotment/agreement, the project was to be



4.2.

4.3.

4.4.

completed in two years i.e. on or before 19.04.2013.
Admittedly, the project got delayed, aggrieved, the respondent
allottee filed a complaint inter-alia seeking relief of possession
and delay interest. Learned Regulatory Authority allowed the

complaint by passing impugned order, hence this appeal.

The respondent has been granted interest with effect from
01.11.2016 till date of receipt of OC/CC i.e. 06.02.2020. The
learned counsel for the respondent, on specific query, submits
that respondent would be satisfied in the event the delay interest

is paid for the aforenoted period.

Learned counsel for the appellant submits that as per the
Lucknow Development Authority (LDA) Procedure for
Registration and Allotment of Residential Properties, 2016 (for
short “2016, Procedure™), it is provided therein that in the event
of delay in delivering possession of the property in the
prescribed time, the allottees are entitled to claim refund of
deposited amount at the rate of 9% simple interest. The
aforesaid condition also provides that in the event of delay in
delivering possession, if the allottee prefers for possession of the
property rather than refund of the amount deposited, the
allottees right to claim interest/compensation shall be forfeited.
It 1s submitted that due to aforesaid condition, the allottee is
entitled to either claim refund at the rate of 9% per annum
simple interest or claim possession of flat without claiming

delay interest/compensation.

The submissions of the learned counsel for the appellant are
misconceived and have no legs to stand. The “2016 Procedure”,
formulated by the appellant, would not override the mandatory
provisions of Real Estate (Regulation & Development) Act,
2016 (Act 2016) and the Rules framed thereunder. It is not
disputed that upon enactment and enforcement of Act 2016, the
project floated by the appellant promoter came to be registered
with UPRERA as ongoing project. In the circumstances, the

terms and conditions of agreement/policy which is detriment to



4.5.

4.6.

the allottee, being one sided document, cannot be enforced
against allottee to non-suit his statutory right to delay interest. It
is not being disputed that respondent allottee has continued in
the project, therefore, in terms of proviso to Section 18 (1), is
entitled for delay interest at the prescribed rate till the date of
handing over possession of the unit. Mandate contained in
proviso to Section 18 (1) is mandatory and binding upon the
promoter to compute the interest and pay to the respondent
allottee at the time of handing over of possession of the unit
interest for delay. It is a statutory right conferred upon the
allottee without raising a demand, unlike in respect of an allottee
who desires to withdraw from the delayed project under Section
19 (1) of Act, 2016. The Legislator has employed the expression
“shall” which makes the provision mandatory and payment has
to be made by the promoter and the respondent allottee is not

required to raise demand for delay interest.
The question is answered accordingly.

Having due regard to the facts and circumstances, the appeal

being devoid of merit, is dismissed.

5. Amount deposited by the appellant promoter shall be transferred to

UPRERA for release in favour of respondent allottee in execution

proceedings. An endeavour shall be made by the Regulatory Authority

to dispose of the amount within four weeks from the date of

transfer/receiving amount provided there is no other impediment.

6. It will be the liability of the beneficiary to pay income tax, if any, on

the interest accrued on amount deposited in compliance of Section 43

(5) of Act 2016.
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