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Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

Pending applications, in the batch of appeals, pertaining to delay is allowed.
Delay in filing the appeals is condoned. The Registry is directed to convert all

the defective appeals into regular appeals.

The appeals are being decided on merit on the consent of the parties.

Heard Sri Tushar Bahadur, learned counsel for appellants and Sri Amish Dabas,
learned counsel for respondent in the batch of appeals at length and perused the
record with the assistance of learned counsel for parties. For the sake of
convenience Appeal No.D645/2023 (Maj Sandeep Thapa Vs. Uttar Pradesh Real
Estate Regulatory Authority through its Secretary) is being taken as the lead

case.

The appellant has raised challenge to the order dated 04.07.2023, passed by the
Real Estate Regulatory Authority at Gautam Budh Nagar (for short Regulatory
Authority), arising from a Rehabilitation Scheme of the project formulated under
Section 8 of the Real Estate (Regulation and Development) Act, 2016 (for short
Act, 2016).

4.1 At the outset, learned counsel appearing for respondent submits that the

4.2

4.3

appellants, herein, are aggrieved by the sweeping direction contained in para-18
of the impugned office order dated 04.07.2023 (Rehabilitation Scheme). The
appeals are confined to the validity of the directions made in para-18 of the

impugned order.

The respondent no.2, promoter, invited applications for flats in their project
‘Antriksh Sanskriti’, situated at Indirapuram, NH-24, Ghaziabad, U.P.. The
appellant came to be allotted Flat No.K308, third floor, Tower K on 12.12.2015,
which was promised to be completed within three years from the date of
allotment with six months grace period i.e. by June, 2019. The appellant paid
Rs. 30,41,172/- as per schedule towards sale consideration of the Unit.

It is not in dispute that the project got inordinately delayed, aggrieved, the
appellant preferred a complaint on 11.02.2021 before the Regulatory Authority,
being Complaint No.NCR145/02/70013/2021, which came to be allowed vide
judgment and order dated 31.01.2022, directing the second respondent promoter
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to refund the entire amount along with prescribed interest at MCLR+1% within
45 days. The judgment and order was not complied, failing which the appellant
approached the Regulatory Authority for execution of the order, wherein, a
recovery certificate dated 29.07.2022, came to be issued to recover the amount

as arrears of land revenue.

It appears, thereafter, registration of the project of the second respondent i.e.
‘Antriksh Sanskriti’, bearing Registration Number UPRERAPRIJ10818, lapsed
on 23.04.2019 due to non-completion of the project and also for the reason that
the respondent promoter failed to seek extension of time. The registration
consequently, came to be revoked by the Regulatory Authority vide order dated
11.06.2022 for Phase-2 and Phase-3. Thereafter, it appears that the Regulatory
Authority vide public notice dated 04.09.2022 called upon the association of
allottees of the project to submit a viable proposal for completion of the
remaining construction/development work of the real estate project. The third
respondent i.e. ‘Antriksh Sanskriti Welfare Association’, having membership of
350 members (allottees) approached the Regulatory Authority and submitted a
proposal for undertaking the balance development work and revival of the
project. After prolonged deliberation the impugned office order dated
04.07.2023/Rehabilitation Scheme came to be passed, upon receiving the
consent of more than 50 percent of the allottees (290), for rehabilitation of the

project, to be undertaken by the earlier promoter i.e. second respondent.

In the backdrop of admitted facts, learned counsel for appellants submits that
the impugned rehabilitation order dated 04.07.2023 would not affect the right
accrued to them pursuant to the judgment and order passed by the Regulatory
Authority on their complaint i.e. refund of their deposited amount along with
interest thereon. He further submits that Regulatory Authority while
incorporating paragraph-18 has issued a general sweeping direction restraining
implementation and execution of the judgment and orders passed in earlier
proceedings i.e. prior to passing of the impugned order. It is sought to be urged
that paragraph-18 of the impugned order insofar it relates to the appellants
tantamounts to reviewing its earlier orders, which power and authority is not
vested with the Regulatory Authority under Act, 2016. In other words, it is
submitted that the purport of para-18 of the impugned order tantamounts to
legistation and conferring powers upon the Regulatory Authority which is not

explicitly, and or, implicitly provided in Section 8 of the Act, 2016. In view
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thereof it is submitted that paragraph-18 of the impugned order to the extent it
applies to the appellants herein be declared ultra vires of Act, 2016 being

unsustainable in law.

In rebuttal, learned counsel for respondent submits that after prolonged
deliberations and on receiving the consent of the association of allottees, the
Rehabilitation Scheme was drawn by the Regulatory Authority, pursuant
thereof, the respondent promoter was required to infuse in the project about Rs.
2 crore. He further submits that the Rehabilitation Scheme has since been acted
upon from September 2023 by infusing about Rs. 15 crores in the project. In this
backdrop it is submitted that in case the appellants are allowed to withdraw their
invested amount at this stage, then in that event it may jeopardize the

Rehabilitation Scheme.

Learned counsel for respondent further submits that insofar Appeal
No.D146/2024 (Shyam Narayan Choudhary Vs. U.P.Real Estate Regulatory
Authority through its Secretary) is concerned, the appellant therein had
consented to the Rehabilitation Scheme, therefore, the said allottee would be
bound by the terms and conditions of the impugned order and cannot be
permitted to withdraw the amount pursuant to the judgment and order passed by

the Regulatory Authority on his complaint which is under execution.

Learned counsel for respondent further submits that the appellants herein are not
aggrieved persons, as paragraph-18 of the impugned order categorically
provides that in extra ordinary conditions, an allottee may approach the
Regulatory Authority for withdrawing its amount deposited towards the sale
consideration of the Unit. It is further submitted that the appellants may
approach the Regulatory Authority in the first instance, in terms of paragraph-
18, by setting up their case for withdrawal. The Regulatory Authority on their
application, would pass an appropriate order thereon. In this backdrop it is

submitted that the appeal is misconceived and is liable to be dismissed.
On rival submissions, the following question fall for consideration :

(1) As to whether the Regulatory Authority while drawing a Rehabilitation
Scheme, under Section 8 of Act, 2016 would have power and authority to
keep in abeyance judgment and orders of refund and consequential execution

proceedings instituted before passing of the impugned order dated
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04.07.2023, or in the alternative as to whether Section 8 confers power of
moratorium 1i.e. temporary suspension of legal action against the promoter

debtor during rehabilitation of the project.
The facts, inter se, parties are not in dispute.

It is not disputed by the second respondent that the appellants came to be
allotted a Unit in the project launched in 2015, which was to be completed
within three years with grace period six months i.e. on or before June, 2019.
Admittedly, the project got delayed and due to several other factors the second
respondent was unable to fund the project further. In the circumstances, the
appellants, herein, approached the Regulatory Authority by filing a complaint
in 2021, which came to be allowed vide judgment and order dated 31.01.2022.
On non- compliance of the judgment and order, execution petitions were filed,
wherein, recovery certificates came to be issued. It is thereafter the Regulatory
Authority in exercise of its powers under Section 8 of Act, 2016 proceeded to
make an endeavor for rehabilitation of the revoked project by inviting

application from the association of allottees.

Upon consent of the majority members of the Association, the original
promoter i.e. second respondent was roped in to complete project in terms of
the agreed settlement noted in the impugned order. The promoter was required
to infuse a sum of Rs. 20 crores. It is not in dispute that the Rehabilitation

Scheme has since been acted upon from September, 2023.
At this stage it is relevant to extract Section 8 of Act, 2016, which reads thus :

“8. Obligation of Authority consequent upon lapse of or on revocation of
registration.-- Upon lapse of the registration or on revocation of the
registration under this Act, the Authority, may consult the appropriate
Government, to take such action as it may deem fit, including the carrying
out of the remaining development works by competent authority or by the
association of allottees or in any other manner, as may be determined by the

Authority:

Provided that, no direction, decision or order of the Authority, under this
Section, shall take effect until the expiry of the period of appeal provided under

the provisions of this Act:
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Provided further that, in case of revocation of registration of a project under
this Act, the association of allottees shall have the first right of refusal for

carrying out of the remaining development works.”

On a careful perusal of Section 8 it confers on the Regulatory Authority, upon
lapse of the registration or on revocation of the registration to take such action
as it may deem fit, including, carrying out of the remaining development works
as may be determined by the authority. The second proviso to Section 8§
provides that the association of allottees shall have the first right of refusal to
carry out the remaining development work upon revocation of the registration
of the project. In other words, the consent of the association of allottees is
mandatorily required for refusal/acceptance of rehabilitation or carrying out the
remaining development works of the project. In exercise of powers and authority
under Section 8, the Regulatory Authority, framed the Rehabilitation Scheme,
wherein, paragraph-18 alone is under challenge, insofar, it relates to the
appellants, in the batch of appeals. For the sake of convenience, paragraph-18 is

being reproduced :

“Since the Projects are being rehabilitated under Section 8 of the RERA
Act by the Association and Developer (Promoter) jointly with the
consent of the majority of the allottees, it is understood that no allottee
of the Projects shall withdraw from it during the course of the
development of the remaining work of the Projects. However, if under
extraordinary circumstances, some allottee of the Projects withdraw
from it, the amount due to be returned to such allottee shall not be
returned from the separate account of this Projects, rather the same may
be returned from the other sources of the Promoter, or alternately the
amount due to such allottees would continue to be a charge on the
Projects and will be returned after the completion of the Projects along

with interest admissible as per the orders of the Authority.

Similarly, the enforcement of orders, passed by the Authority on the
complaints of the allottees, shall be kept on hold and the complainant-
allottees shall be advised to approach the Authority for the same after
completion of the development work under the Projects. However, the
same will be addressed as per the arrangement between the Association

and the promoter.”
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On careful perusal of paragraph-18, the Rehabilitation Scheme, inter alia,
provides that no allottee of the project shall withdraw from it during the course
of development of remaining work of the project. However, under extra ordinary
circumstances, an allottee of the project may withdraw from the project. The
amount due to be returned to such allottee shall be returned after completion of
the project along with admissible interest thereon as per the orders of the
Authority. Further, para 18 mandates that enforcement of the orders passed by
the Regulatory Authority on the complaints of the allottees of the project shall
be kept on hold and in that event the complainant allottees shall have to approach
the Authority for the same after completion of the development work of the

project.

In other words, paragraph 18 of the impugned Rehabilitation Scheme confers
power and authority on the Regulatory Authority to keep in abeyance the
judgment and orders passed on earlier complaints which has not yet been
executed, 1.e. Regulatory Authority in terms of para-18 has conferred upon itself
sweeping powers of moratorium keeping in abeyance all pending executions
and orders that have concluded and attained finality between the parties. In
consequence, the powers and authority conferred/usurped by the Regulatory
Authority upon itself tantamounts to legislation. No power of such a nature can
be explicitly/implicitly be read into Section-8, or any other provision of the Act,
2016. It is further to be noted that the Regulatory Authority has not been
conferred power of review or recall under the Act, meaning thereby, upon a
judgment and order having been passed by the Regulatory Authority, on a
complaint of an allottee, it becomes functus officio and would lack power and
authority, either to recall the order or to keep it in abeyance, while making an
endeavor in framing Rehabilitation Scheme for the project under Section 8. The
consent of the association of allottees is required for refusal for carrying out the
remaining development works of the project which would not mean setting at
naught or keeping in abeyance the judgment and orders that has attained finality,

inter se, parties.

Learned counsel for respondent promoter submits that the appellant of Appeal
No.146/2024, who had consented to the Rehabilitation Scheme, the embargo of
paragraph 18 would be applicable, further, submits that in respect of Appeal
Nos.641/2023 and 143/2024 till date recovery certificates have not been issued
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in the pending execution proceedings, therefore, the allottees therein, would be

bound by the rigors imposed under paragraph-18 of the impugned order.

Learned counsel for respondent further submits that in case of Baldev Ram
(Appeal No0.641/2023) and Chandra Bhan Singh Bhaskar (Appeal
No.143/2024), no orders have been passed on their complaints. Their complaints
are pending before the Regulatory Authority. It is submitted that these allottees
would be bound by paragraph-18 of the impugned order.

Learned counsel for appellants has drawn our attention to the judgment and
order of Hon’ble High Court passed in Writ-C No.7260 of 2024 (Sanjay
Kapoor Vs. State of U.P. and others). In the above noted case one of the
appellants, herein, had approached the High Court for expediting the execution
proceedings pending before the Regulatory Authority, the Hon’ble High Court
while disposing of the above writ petition vide order dated 12.03.2024 directed
that the issues raised by the writ petitioner for withdrawing from the project and
refund of his deposited amount can be examined by the Tribunal in its appellate

jurisdiction.

The submission of learned counsel for respondent, if taken on its face value,
appears to be attractive, but on close scrutiny has no legs to stand on. It has not
been disputed that the appellants had exercised their right under Section 18(1)
to withdraw from the delayed project prior to the framing of the Rehabilitation
Scheme by filing complaints. In the circumstances, their complaints and the
orders passed thereon cannot be kept in abeyance in exercise of powers usurped
by the Regulatory Authority under paragraph-18 of the impugned order while
framing the Rehabilitation Scheme. On the contrary, the Regulatory Authority
should have taken into consideration the impact, in respect of such allottees,
who had obtained favourable orders withdrawing from the delayed project, as
well as, in respect of those allottees whose complaints were pending. The
appellants would not be bound by the Rehabilitation Scheme as they had
exercised their option to withdraw from the project before the Rehabilitation

Scheme came to be agreed upon on 04.07.2023.

The argument of learned counsel for respondent further tested, it would be
conferring an additional power of moratorium upon the Regulatory Authority
which is not contemplated under Section 8 while framing a Rehabilitation

Scheme for completing remaining development work of the project. It would
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tantamount to conferring power of review/recall of a concluded proceedings,
and or, setting at naught the statutory right conferred on an allottee under Section
18(1) of Act, 2016 to exercise its option either to continue or to withdraw from
the delayed project. The interpretation as is being sought to be impressed upon
by the learned counsel for respondent cannot be upheld as paragraph-18 of the
impugned Rehabilitation Scheme to that extent would tantamount to legislation
conferring power and authority upon the Regulatory Authority of temporary

suspension of legal actions.

A moratorium refers to a temporary suspension of certain legal actions against
the corporate/promoter debtor once the insolvency process begins. It is intended
to create a "calm period" during which; inter alia, creditors cannot initiate or
continue legal proceedings against the debtor, while formulating a revival plan

without interference from ongoing litigation or enforcement actions.

Under Section 8, if the registration of a real estate project is revoked (due to

violations under Section 7), the Regulatory Authority may:

* Allow an association of allottees (homebuyers) to complete the project.
* Assign the completion of the project to a competent third party, such as

another developer.

The provision aims to ensure that stalled projects are completed and homebuyers'
investments are safeguarded. Section 8 is operational when the original
developer fails to fulfill obligations but does not directly address situations

involving financial insolvency.

Act, 2016 focuses on ensuring project completion and safeguarding homebuyers
from delays, fraud, or non-compliance by developers, whereas, Insolvency and
Bankruptcy Code, 2016 (IBC), on the other hand, deals with financial insolvency
and provides a structured framework to resolve or liquidate distressed
companies. A moratorium under IBC serves to preserve assets for equitable

distribution among creditors.

Section 8 of Act, 2016 addresses operational remedies, such as appointing
alternate developers, rather than financial restructuring or resolution of
insolvency. Moratorium provisions are intrinsic to insolvency laws like IBC,
which aim to reorganize debt and creditor relationships. RERA's framework

lacks the tools to handle such financial complexities.
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The IBC, being a special law, takes precedence over Act, 2016 in cases of
conflict. When insolvency proceedings are initiated, the moratorium under
Section 14 of IBC supersedes any actions under Act, 2016, including Section 8.
For example, if a developer enters insolvency, the NCLT's moratorium halts
actions like project takeovers by homebuyers or alternate developers under

RERA.

The Supreme Court in Pioneer Urban Land and Infrastructure Ltd. vs.
Union of India, (2019) 8 SCC 416, addressed a crucial conflict between two
legislations: the Real Estate (Regulation and Development) Act, 2016 (RERA),
and the Insolvency and Bankruptcy Code, 2016 (IBC). The question was whether
homebuyers, who have been given remedies under both laws, can invoke IBC
proceedings against a real estate developer, and if so, how these proceedings

interact with the remedies available under RERA.

The case arose after homebuyers, classified as financial creditors under the IBC
through a 2018 amendment, began initiating insolvency proceedings against
developers for delayed or failed real estate projects. Developers argued that such
actions undermined the framework of RERA, which is specifically tailored to
address issues in the real estate sector, and disrupted ongoing projects by forcing
them into insolvency. They claimed that insolvency proceedings should not

override the remedies and regulatory mechanisms provided under RERA.

The Supreme Court, however, clarified that while Act, 2016 and IBC provide
concurrent remedies, insolvency proceedings under the IBC take precedence in
the event of a conflict. The Court reasoned that the IBC is a special legislation
designed to resolve financial distress comprehensively, ensuring a collective
process for resolving insolvency while balancing the interests of all stakeholders,
including homebuyers. On the other hand, Act, 2016 primarily addresses

individual grievances and regulates real estate projects.

The judgment emphasized that IBC's framework ensures a holistic resolution,
which may involve reviving a financially distressed developer through a
resolution plan approved by creditors, including homebuyers. This collective
resolution process is inherently more effective than fragmented remedies under
Act, 2016, which might not address the larger financial crisis faced by the
developer. Therefore, in cases where insolvency proceedings are initiated under

the IBC, they will override proceedings or orders under Act, 2016.
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By establishing the precedence of the IBC, the Court ensured that the insolvency
resolution process remains the primary mechanism for addressing financial
failures of real estate developers. However, the judgment also recognized that
homebuyers are free to pursue remedies under Act, 2016 when insolvency
proceedings are not invoked, maintaining the autonomy of both laws within their
respective domains. In the facts of the case in hand the respondent promoter has
not taken the insolvency resolution process. In the circumstances, the directions
issued in para-18 of the impugned order becomes unsustainable being ultra vires

of Section 8 of Act, 2016. Question No.1 is answered accordingly

Having regard to the facts and circumstances of the case and for the reasons
stated herein above, the appeals succeed, accordingly, allowed by passing the

following orders :

(1)  Paragraph-18 of the impugned order dated 04.07.2023 is declared ultra

vires of Act, 2016, in so far as, it relates to the appellants.

(i1)  The Regulatory Authority is directed to proceed and execute the judgment
and orders passed in the complaints of appellants expeditiously,
preferably within four months from the date of uploading of this order on

the portal, provided there is no other impediment.

(i11)) All pending complaints instituted prior to passing of impugned order
dated 04.07.2023 would he heard on merits and decided by the Regulatory
Authority within four months from the date of uploading of this order on

the portal.

(iv) On recovery of the monies and while disbursing the amount to the
allottees, the interest of the lending bank towards loan shall be taken care

of by the Regulatory Authority.

(v)  Itis clarified that this order would apply in respect of the appellants in the
present batch of appeals.

(vi) No orders as to cost.

Dated:19.12.2024 (Devindar Singh Chaudhry) (Suneet Kumar)
[rfan



