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U.P. STATE INDUSTRIAL DEVELOPMENT AUTHORITY  .eeeeees Appellant
Versus

TULSI DAS GUPTA e Respondent

Counsel for Appellant Counsel for Respondent

KARTIKEY DUBEY

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

IA No. 1694/2024 (Delay Condonation Application)

. Heard Sri Kartikey Dubey, learned counsel for the appellant and Sri Shivam
Agarwal, learned counsel for the respondent.

. The delay in instituting the appeal is approximately 259 days. The learned counsel
for the respondent has no objection to the delay condonation in instituting the
appeal. Accordingly, the application for condonation of delay in filing the appeal is
allowed and the delay is condoned.

. Registry is directed to convert the instant defective appeal into regular appeal.
. On consent of the parties, appeal is being decided on merit.

. Counsel for the appellant/promoter has raised challenge to the impugned order
dated 02.06.2023 passed by learned Regulatory Authority, Lucknow, arising from
Complaint No. LKO186/05/94882/2022, directing refund of deposit alongwith
delayed interest thereon till the date of payment.

. The facts inter-se parties, are not in dispute. Respondent/allottee came to be
allotted a plot in Trans Ganga City, Kanpur, being plot No. B-222, Sector-7. The
consideration of the plot was at Rs. 52,82,980/-, against which Rs. 42,39,507/- was
paid. On specific query, counsel for the appellant submits that time line for



completion of the project was not indicated in the allotment letter, he therefore,
places reliance of the decision rendered by Hon’ble Supreme Court in M/s.
Fortune Infrastructure & Others Vs. Trevor Dlima, 2018(5) SCC 442 to contend
that a period of three years would be sufficient to complete the project in the event
completion date is not disclosed by the promoter. He further submits that project
got delayed due to farmer’s agitation and FIR came to be lodged against the
farmers. It is, therefore, submitted that completion date of the project would be
2019, and not 2016, as noted by the learned Regulatory Authority in the impugned
order.

. Learned counsel for the respondent submits that till date Sector-7 has not been
completed even after the project being registered with the RERA, wherein, the
completion year was declared 2022. The OC/CC for Sector-7 has not yet been
issued by the competent authority as the project is incomplete. Aggrieved,
respondent/allottee filed a complaint on 28.05.2022 making a demand of refund of
his deposit alongwith interest, which came to be allowed by the impugned order. In
the circumstances, it is submitted that date of completion is irrelevant as it is
admitted that the project is not yet complete and is a delayed project.

. In this backdrop, counsel for the appellant does not dispute that project is
incomplete and delayed inordinately, in so far as it relates to Sector-7, therefore,
the respondent/allottee is entitled to refund of deposit alongwith prescribed delayed
interest thereon. The promoter cannot compel the allottee to wait and continue in a
project which is delayed inordinately. The allottee, in view of Section 18(1) of the
Act, may make a choice to withdraw from the project and demand refund.

. On specific query, the learned counsel is unable to point out any illegality,
infirmity or jurisdictional error in the impugned order in so far as it relates to
computation of delay interest on the deposit. He however, submits that his
apprehension is only with regard to completion year noted in the impugned order
which ought to be 2019 instead of 2016. Be that as it may, since the date of
completion is not in dispute inter-se parties, further, the computation worked out
by the learned Regulatory Authority is not under challenge. In the circumstances,
the appeal being devoid of merit, is accordingly dismissed.



10.No order for cost.

11.Registry to refund the entire amount deposited in compliance of mandate of
Section 43(5) of the Act to the respondent/allottee upon verification.

(Devindar Singh Chaudhry) (Suneet Kumar)
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