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Shri Inder Preet Singh Chaddha, learned counsel for the applicant tried to draw our
attention towards annexure no. 6 of the memo of appeal and submitted that the
respondent has been offered the amount paid by him vide letter dated 27.07.2015,
therefore, the applicant is not required to deposit any amount towards the
compliance of the provisions of Section 43(5) of the Act and for the purpose of
entertaining the present case.

The record reveals that the judgment/order of the RERA is dated 23.03.2021 on the
complaint of the respondent dated 23.03.2020.

Shri Inder Preet Singh Chaddha, learned counsel for the applicant, was repeatedly
asked under what provision this offer of amount given way back in 2015 to the
respondent be treated as the payment made to the respondent and, therefore,
nothing is required to be deposited towards the compliance of Section 43(5) of the
Act. Shri Inder Preet Singh Chaddha, learned counsel for the applicant, again
insisted that the amount has already been offered, therefore, no amount is required
to be deposited towards the compliance of Section 43(5) of the Act. Shri Inder
Preet Singh Chaddha, learned counsel for the applicant, repeated the aforesaid
submission despite warning of the Tribunal and asking him to look into the
provisions of Section 43(5) of the Act as well as the order dated 09.03.2022,
whereby on his request and in the interest of justice a week’s time was granted for
ensuring complete compliance of the provisions of Section 43(5) of the Act in
words and spirit at the cost of Rs.5000/-. The cost so received was to be utilized
for purchase of books for the Legal Representatives’ Library.

Shri Inder Preet Singh Chaddha, learned counsel for the applicant, submitted that
on 09.03.2022 a request was made for grant of a week’s time on the basis of
instructions received from the applicant and today’s submission is also on the basis
of the instructions of the applicant and this is not his personal submission.



Appreciating the submission of Shri Inder Preet Singh Chaddha, learned counsel
for the applicant, he is directed to file his personal affidavit bringing on record the
instructions, on the basis of which he sought time on 09.03.2022 and the
instructions on the basis of which he made submissions today before us.

The present defective appeal has been filed on 20.10.2021 challenging the order
dated 23.03.2021. The applicant/appellant is required to ensure compliance of the
provisions of Section 43(5) of the Act by making pre-deposit of the amount
payable to the allottee in pursuance to the order of the Regulatory
Authority/Adjudicating Officer.

Further Section 44(5) of the Act 2016 mandates the Tribunal to make an endeavour
to dispose of the appeal within a period of 60 days from the date of its receipt.

The opportunity to make compliance of the provisions of Section 43(5) of the Act
was given to the applicant vide order dated 14.12.2021, 24.02.2022 and the order
dated 09.03.2022 at the cost of Rs.5000/- and even after passing of 5 months the
compliance of the provisions of Section 43(5) of the Act has not been made. Today
a new argument has been raised by Shri Inder Preet Singh Chaddha, learned
counsel for the applicant, declining the compliance of Section 43(5) of the Act on
the basis of offer to pay the amount way back in the year 2015. The submission of
the learned counsel for the applicant is that this stand has been taken on the basis
of instructions. Therefore, necessity arose to examine the instructions of the
applicant firstly asking time for compliance of the provisions of Section 43(5) of
the Act and subsequently after expiry of 5 months taking a new stand for non-
compliance of the provisions of Section 43(5) of the Act.

It, in fact, resulted in frustrating the object of the Act to dispose of the appeal
within 60 days. Apparently the change in the stand of the applicant is just in order
to gain time and the same has successfully been achieved by the applicant.

The issue will be further examined after examination of the affidavit of Shri Inder
Preet Singh Chaddha, learned counsel for the applicant and the instructions given
to him in this regard.

List this defective appeal on 30.03.2022.

(Rajiv Misra) (D.K. Arora)
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