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Sri Kshemendra Shukla, learned counsel for appellant submitted that partial
completion certificate was received from the competent authority on
31.05.2019. Thereafter a request was made to the respondent vide letter dated
19.06.2019 for purchasing stamps in order to execute the sale deed. When no
action was taken a reminder was sent on 17.08.2019 along with calculation
sheet to the respondent. Vide letter dated 19.12.2019, the respondent requested
for refund of the amount within 30 days otherwise legal action will taken
against the promoter.

The respondent never responded to the letter date 19.06.2019 of the appellant
informing him about receipt of completion certificate and making request for
purchasing stamp papers etc. followed by reminder dated 17.08.2019.
Thereafter, after about one year, the respondent filed a complaint on
20.02.2021 before the Regulatory Authority on the ground that there is a delay
of more than 42 months in handing over the possession, no construction work
is going on and OC/CC not received, the promoter had promised to handover
possession within 36 months, complainant paid all dues much before the due
date but the promoter is not handing over the possession.

Submission of learned counsel for appellant is that ground taken by the
respondent in seeking refund was misleading coupled with concealment of
facts and falls in the category of fraud. The respondent deliberately did not
inform regarding reply to his letter dated 19.12.2019 by the appellant on
13.01.2020 wherein it is specifically mentioned regarding the receipt of partial
completion certificate as well as offer of possession and, therefore, it cannot be
said that the respondent is not aware about the completion certificate received



by the appellant from the competent authority. It is also submitted that at no
point of time the copy of OC/CC was demanded otherwise that could have
been provided to the respondent. Further, all the facts were required to be
mentioned in the conveyance deed from the stage of booking to the payments
by the respondent, receipt of completion certificate and offer of possession in
pursuance thereof.

It is also submitted that in para-20 of the objection before the Regulatory
Authority concealment of facts and receipt of OC was mentioned but the
Regulatory Authority in the impugned order only noted the fact about the
receipt of the CC from the competent authority on 31.05.2019 without
appreciating the objection regarding concealment of fact by the respondent
while filing the complaint and the Regulatory Authority passed the impugned
order directing the respondent to refund the amount with interest at the rate of
MCLR+1%.

The respondent has also not responded to the averments of concealment made
in the objections of the appellant filed before the Regulatory Authority.

Learned counsel for appellant, in support of his submissions, placed reliance in
the following cases :

1. Satluj Jal Vidyut Nigam Vs. Raj Kumar Rajinder Singh (dead)
through L.Rs. & others, (2019) 14 SCC 449 (Para 75).

2. P.Chengalvaraya Naidu (dead) by LRs Vs. Jagannath (dead) by Lrs
and others, (1994) 1 SCC 1 (Paras 1 & 5).

3. A.V.Papayya Sastry and others Vs. Govt. of A.P. and others
(2007) 4 SCC 221 (Paras 26 & 27).

Learned counsel for respondent in response submitted that it was the duty of
the appellant to provide copy of OC/CC but the same was not provided and,
therefore, there is no concealment by the respondent in filing complaint.

A specific query was made from the counsel for respondent that when in the
letter dated 13.01.2020 of the appellant in response to letter of the respondent
dated 19.12.2019, the appellant has specifically mentioned about the receipt of
completion certificate and offer of possession as well as request to complete



necessary formality for execution of the deed how can the respondent say that
he is not aware about the completion certificate received by the appellant and if
he wanted to check why he has not asked for providing copy of the completion
certificate received by the appellant and how he will address the judgments
relied by the appellant against the conduct of the respondent with respect to
concealment and misleading fact mentioned in the complaint as ground for
seeking refund, learned counsel for respondent at this stage submitted that he
need some time to respond to the judgments cited by the appellant and query of
the Tribunal and sought a week’s time for the same.

Appreciating the request of counsel for respondent we adjourn today’s
proceedings.
List the appeal for further hearing on 26.04.2024.

(Sanjai Khare) (D.K. Arora)
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