THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-183/2022

SUNIL KUMAR PANDEY e Appellant
Versus
M/S JSS BUILDCON PVT.LTD. e Respondent
Counsel for Appellant Counsel for Respondent
AMIT YADAV ANURAG SINGH
HARIT MISHRA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Heard Sri Anurag Singh, learned counsel for applicant on RA No.728 of 2023 for recall
of order dated 22.02.2022.

Submission of learned counsel for applicant is that the case was listed on 22.02.2022
and as the counsel for respondent despite publication of notice in the newspapers, which
was treated to be sufficient, could not appear, the case was ordered to proceed ex parte
against the respondent.

The respondent on coming to know about the said facts engaged Sri Anurag Singh
Advocate for conducting the above case, who moved an application dated 13.03.2023
for recall of order dated 22.02.2022 stating that otherwise the respondent will suffer loss
and injury and will deprive of their legal rights.

Sri Amit Yadav, leaned counsel for appellant filed objection to the application for recall
of order dated 22.02.2022 stating therein that the instant appeal along with an
application for condonation of delay was filed by the appellant against the order dated
27.10.2019 of the Regulatory Authority. The Tribunal vide order dated 23.11.2021
presumed the service of notice on the respondent by mode of publication in newspaper
dated 03.11.2021. It is also mentioned that an amount of Rs.15,000/- has been spent
towards service of notice through paper publication but the respondent did not choose to
appear till 12.09.2022. Since despite service of notice through publication no one has
appeared on behalf of respondent on 16.12.2021 and on subsequent dates, on 22.02.2022
the matter was proceeded ex parte against the respondent. The application for
condonation of delay was allowed vide order dated 05.04.2022. Thereafter respondent
appeared through counsel on 12.09.2022 and sought time for filing application for recall
of order and the Tribunal directed the respondent to file the recall application within 15
days. However respondent failed to comply the order dated 12.09.2022. The respondent
filed application for recall of order dated 22.02.2022 on 14.03.2023 with an inordinate
delay and he also acted in highly unprofessional and negligent manner. Hence the
application for recall of order dated 22.02.2022 deserves to be rejected.



There is nothing on record to show as to when the respondent came to know about ex
parte proceedings against it and when he engaged Sri Anurag Singh for conducting the
case on behalf of respondent. The record reveals that the notice on the application for
condonation of delay was issued to the respondent vide order dated 13.02.2020 through
post as well as e-mail respectively on 06.03.2020. On 06.03.2020, Sr1 Vrijesh Pratap
Chaurasia has filed a resolution of Board of Directors along with I.D. authorizing him to
appear before the Tribunal as authorized representative of respondent. Vide order dated
22.01.2021 again notice was issued to the respondent by registered post and through e-
mail as well as by dasti returnable on 26.02.2021. Order sheet of 26.02.2021 indicates
that notice sent to the respondent in pursuance to the order dated 22.01.2021 has been
delivered to the respondent by the postal department on 01.02.2021. Taking into note
that as per practice of the Tribunal all the orders are sent to the parties on e-mail address
provided by the appellant/applicant, hence it cannot be said that respondent is not aware
about the present proceedings. On 26.02.2021 the respondent was granted two weeks’
time for filing objection to the application for condonation of delay.

As no one appeared on behalf of respondent, vide order dated 18.03.2021 notice was
issued to be served through publication in newspaper i.e. Dainik Bhaskar/Amar Ujala
etc. which has vide circulation in Delhi and Gautam Budh Nagar and notice through
publication was treated to be sufficient vide order dated 23.11.2021 and finally taking
note of absence of the respondent despite service of notice through post/online mode as
well as publication, vide order dated 22.02.2022 the matter was directed to be proceeded
ex parte against the respondent. An application for recall of order dated 22.02.2022 was
filed by the respondent showing ignorance about the orders of the Tribunal, which in our
considered view is against record as Sri Vrijesh Pratap Chaurasia has filed resolution of
the Board Directors along with ID authorizing him to appear before the Tribunal as
authorized representative of respondent and on 06.03.2020 on his request a week’s time
was granted for filing objections, therefore, the ground taken with respect to no
knowledge of the proceedings is not acceptable rather it is misleading and false affidavit
has been filed with respect to no knowledge of the proceedings.

Without making any observation on the conduct of the respondent we just reject the
application for recall of the order dated 22.02.2022 and permit the counsel for
respondent/its legal representative to address the Tribunal on the basis of documents
available on record along with memo of appeal as well as on legal issues.

List this appeal for orders/hearing on 16.04.2024.

(Sanjai Khare) (D.K. Arora)

Dated: 12.03.2024
IRFAN



