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1.

Heard Sri Rishabh Raj, learned counsel for the appellant and Ms. Trilotma
Sharma, learned counsel appearing for the respondent and perused the

record.

The instant appeal has been instituted by the appellant-promoter against the
order dated 24.03.2023 passed by the Real Estate Regulatory Authority, at
Gautam Budh Nagar (for short ‘Regulatory Authority’) in Complaint No.
NCR145/11/65392/2020, whereby, a direction came to be issued to the
appellant to refund the amount deposited by the respondent-allottee and pay

interest thereon.

The short question that arises for consideration is as to whether the learned
Regulatory Authority committed an error in granting consequential relief of
refund without adjudicating upon the primary issue pertaining to the legality

and validity of cancellation of the agreement/unit by the appellant.
The facts, inter se, parties are not in dispute.

The appellant floated a housing project, in the name and style, “Devika
Skypers”, at Khasra No. 1148, Noor Nagar, Pargana-Loni, Ghaziabad, duly
registered with U.P. RERA as an ongoing project on 01.08.2017. On an



application made by the respondent-allottee, a unit (flat) bearing no. 404, 4™
floor, Tower-6, Devika Skypers, admeasuring 590 sq. ft. came to be allotted
to the respondent-allottee on 07.03.2016. The basic sale consideration of the
unit was at Rs. 19,00,390/-, against which respondent-allottee deposited
Rs. 2,89, 485/-.

It appears that on cancellation of the unit, appellant-promoter returned
Rs. 1,00,000/- to the respondent-allottee on 07.11.2023. The balance amount
came to be forfeited by the appellant in terms of the agreement, as the allotted

unit came to be cancelled, allegedly for default by the respondent.

Be that as it may, it is not in dispute, inter se, parties that the primary issue
pertaining to the validity of cancellation of the unit, which was specifically
raised and pressed by the appellant in the objections filed to the complaint
was not adjudicated upon. The learned Regulatory Authority did not frame
any issue with regard to the validity and legality of the cancellation order
dated 20.06.2016. In the impugned order, it has been noted that since the
appellant had not filed any document in support of the assertion that unit
came to be cancelled, an assumption was drawn by the Regulatory Authority

that unit allotted to the respondent was not cancelled.

It is not in dispute that as per the provisions of the Act, it is open to the
promoter to cancel/terminate the unit/agreement in the event of default by
the allottee. In the event, allottee is aggrieved by the cancellation, the allottee
has remedy to raise the issue in the complaint in terms of Section 11(5) of
the Act. The respondent-allottee did not raise the issue with regard to
cancellation, rather, it i1s asserted that the cancellation letter was never
communicated by the appellant to the respondent allottee. Further, it is
submitted that the cancellation order is being challenged for the first time in

the appellate jurisdiction before this Tribunal.



10.

Having regard to the admitted facts, it would not be in the interest of justice
that the dispute with regard to the legality and validity of the cancellation of
the unit be gone into at the appellate jurisdiction in the first instance. The
issue involves complicated questions of fact, as well as law, which in our
opinion should have been adjudicated upon by the first forum i.e. Regulatory
Authority before granting the consequential relief of refund of deposit. On
specific query, learned counsel appearing for the respondent-allottee fairly
admits that the issue with regard to validity and legality of cancellation order
was not challenged nor pressed by the allottee despite specific objection

being raised by the promoter.

In the circumstances, on the consent of the respondent counsel, appeal is

being disposed of by passing following orders:

(i)  The impugned order dated 24.03.2023 passed by the Real Estate
Regulatory Authority, at Gautam Budh Nagar in Complaint No.
NCR145/11/65392/2020 is set aside and quashed.

(i1) Complaint No. NCR145/11/65392/2020 is restored to its original
number and file. The Regulatory Authority shall frame an issue with
regard to legality and validity of the cancellation/termination of the

unit/agreement dated 20.06.2016.

(ii1)) An endeavour shall be made by the Regulatory Authority to decide
the complaint expeditiously, preferably within 12 weeks from the date

of filing certified copy of this order, provided there is no impediment.

(iv) It will be open to the parties to file appropriate application, bringing
on record relevant documents, including, the cancellation order dated

20.06.2016.



(v)  Registry is directed to supply certified copy of this order to U.P. RERA

for compliance.

(vi) It is clarified that no other ground or point was pressed by the

respective parties.

(vil) No order as to cost.

(Rameshwar Singh) (Suneet Kumar)

Dated: 06.10.2025
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