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1. In the instant appeal, as filed by the appellant (Anand Nayan Rawat)--the 

legality, correctness and propriety of the judgment and order dated 05.04.2019 

passed by the learned Regulatory Authority, U.P. RERA, Gautam Budh Nagar 

in Complaint No.320187583 (Anand Nayan Rawat vs M/s Devika Gold 

Homz Pvt. Ltd.) has been called in question, whereby the learned Regulatory 

Authority has passed the impugned judgment and order dated 05.04.2019 as 

follows:-    

“The opposite party is directed to handover possession of the Flat in 

question to Flat Allottee till December, 2019, after obtaining 

Completion Certificate. The learned Authority has further directed 

that the opposite party/respondent shall pay penalty for delayed 

period till 30.04.2016 as per Builder-Buyer Agreement dated 

12.01.2011. 

The Authority has also directed that the opposite party/respondent 

shall pay penal interest MCLR+1% on the amount deposited by the 

complainant, for delayed period from 01.05.2016[i.e. When Real 



Estate (Regulation and Development) Act, 2016 came into force] till 

date of possession.  

If opposite party fails to handover the possession of the Flat in 

question till December, 2019, the Flat Allottee is at liberty to move 

an application for refund of the deposited amount. 

Non-compliance of the order shall be punishable under Section 63 of 

the Real Estate (Regulation & Development) Act, 2016.”  

 

FACTS OF THE COMPLAINT 

 

Facts in brief, of the complaint relating to this appeal are as under:-  

 

2. That the complainant /appellant had applied for purchase of a Flat in the 

proposed project of the respondent known as “M/s. Devika Gold Homz”, 

situated at Plot No. GH-06C, Sector-1, Greater Noida, Gautam Budh Nagar, 

U.P. . Pursuant to the application dated 21.08.2010 of the complainant 

/appellant, a 4 BHK Flat bearing No.12A-D, Floor-12A, Tower-DG-7, 

admeasuring 1653 Sq. Ft. Super area, was allotted in his favour. The cost of 

the Flat was Rs.32,92,025/-(Rupees Thirty Two Lakhs Ninety Two Thousand 

Twenty Five only). Against the determined cost of the Flat, the complainant 

/appellant had deposited an amount of Rs.33,52,698/- till date which is more 

than 100% of the cost of the Flat alongwith taxes and illegal farmer 

compensation, within time, as and when demanded by the respondent despite 

the fact that the complainant /appellant has chosen Construction Linked Plan 

for payment of the sale consideration of the said Flat booked by the appellant 

at different stages of construction of the project.  



3.  That pursuant to the booking, Allotment Letter dated 12.01.2011 was issued to 

the complainant/appellant. As per terms of the Allotment Letter, the possession 

of the Flat was to be delivered within 30 months from the date of execution of 

the Agreement plus six months “Fit out period”. Relevant Terms and 

Conditions of the Allotment Letter are as follows: 

Clause 6(c), provides for payment of interest @24% per annum by the 

Allottee in case of non-payment of due installments on time or delay in 

disbursement of installments by the Bank.   

 Clause 9, provides for completion of constructions of the Apartment 
within 30 months from the date of execution of the Agreement plus 6-
months “Fit out period”.  
 Clause 9.1, Further provides that in case the construction of the 
Apartment is not completed within the stipulated time or within 30 
months from the date of execution of Agreement plus 6-months “Fit out 
period”, then the Allottee is entitled to receive compensation at the rate of 
Rs.5/- per sq. ft. of the super area of the unit per month.  

4. That after making allotment of the Flat on 12.01.2011, the construction of the 

Apartment was liable to be completed on or before 11.1.2014. However, the 

opposite party/respondent committed material negligence in commencement of 

construction and delayed the same. Apparently, the project’s construction 

remained incomplete on the due date of completion of construction and even 

on expiry of date of possession. It is further submitted that respondent has 

changed the date of completion at the time of registration of the project in 

RERA without giving any information to the complainant/appellant. It is 

further submitted that vide letter dated 09.03.2017 the opposite 

party/respondent sent a letter to the complainant/appellant that respondent will 

offer the possession at around Diwali Festival 2017, but again respondent 

failed to provide possession as per letter dated 09.03.2017. Due to non-

completion of construction of the Apartment and non-delivery of possession 



within the stipulated time substantial financial loss and mental discomfort was 

caused to complainant/appellant. The complainant/appellant despite making 

the payment could not get possession of the said Flat and forced to live on rent.  

Being aggrieved from the non-delivery of possession of the Flat, the 

complainant/appellant filed a Complaint before the Regulatory Authority on 

01.03.2018 and prayed for the relief of possession along with interest for 

delayed period.  

WRITTEN STATEMENT/REPLY TO THE COMPLAINT 

5.  After the institution of complaint notice was sent to opposite party/respondent. 

The opposite party/respondent appeared and filed reply. In its reply, the 

opposite party/respondent contended that the construction has been completed 

and application for issuance of completion certificate has been moved; and the 

opposite party/respondent is willing to comply with the terms of the 

Agreement/Allotment Letter  hence, Complaint be dismissed.  It is pertinent 

to mention here that the process of issuance of completion certificate is 

undergoing hence, no details regarding its progress were submitted.  

6.  Having heard the argument of both the parties the learned Regulatory 

Authority has passed the impugned judgment and order dated 05.04.2019 as 

below:- 

“ The opposite party/respondent is directed to hand over possession of the Flat 

in question to Flat allottee till December, 2019 after obtaining Completion 

Certificate. The learned Authority has further directed that the opposite 

party/respondent shall pay penalty for delayed period till 30.04.2016 as per 

Builder-Buyer Agreement dated 12.01.2011”. 

“The Authority has also directed that the opposite party/respondent shall pay 

penal interest  MCLR+1% on the amount deposited by the complainant, for 



delayed period from 01.05.2016 [i.e. When Real Estate (Regulation and 

Development) Act, 2016 came into force] till date of possession.  

If opposite party/respondent fails to hand over the possession of the Flat in 

question till December 2019, the Flat Allottee is at liberty to move an 

application for refund of the deposited amount.  

Non-compliance of the order shall be punishable under Section 63 of the Real 

Estate (Regulation and Development) Act, 2016”. 

 

CONTENTS OF APPEAL 

 

7.  Feeling aggrieved by and being dissatisfied with the aforestated judgment and 

order, this appeal has been preferred under Section 44(1) of the Real Estate 

(Regulation & Development) Act, 2016 (in short referred to as Act for the sake 

of brevity) with the following submissions: 

8. That while passing the impugned order, the authority did not take into 

consideration the reliefs claimed by the complainant/appellant and did not 

discuss the merits of the case and despite there being no cogent evidence led 

by the opposite party/respondent about the statements made, the Authority has 

not awarded interest as per Section 2(za) of the Real Estate (Regulation And 

Development) Act, 2016. 

9.That the learned Authority/Adjudicating Officer has refused compensation under 

Section 18 of the Act, 2016, without recording any reason in view of 

provisions contained in Section 71(3) of the Act, 2016.  

10.That the appellant is entitled to receive interest upon the deposited amount as 

per Section 2(za) of the Real Estate (Regulation and Development) Act, 2016, 

and also compensation along with interest on arrears of holding over charges, 

which has been denied without any justifiable reason.  



 

GROUNDS OF APPEAL 

11. The appellant has assailed the judgment and order dated 05.04.2019 on the 

following grounds:- 

A. Because admittedly the Respondent failed to complete the construction of the 

project within the stipulated time in accordance with the terms and conditions 

of the Allotment Letter. 

B. Because the learned Authority failed to indicate any reason for not passing the 

order relating to payment of compensation by the opposite party/respondent. 

Moreover, no reason was indicated as to award the interest at the rate of 24% 

per annum to the complainant/appellant on the amount deposited by him with 

the opposite party/respondent. It is further stated that in the absence of any 

cogent reasons as being not mentioned in the impugned order, the said finding 

is completely unsustainable.  

C. Because the impugned order dated 05.04.2019 has been passed without 

considering the provisions contained in Section 71 of the Act, 2016.  

D. Because in order to refuse compensation under Section 18 of the Act, 2016, the 

learned Authority/Adjudicating Officer was required to record reason and to 

adduce evidence in view of provision contained in Sections 71(3) of the Act, 

2016, however, neither any reason was recorded nor any evidence was 

adduced nor any direction in this regard was passed nor such power was 

exercised and the impugned order was passed in a hurried and cryptic manner.  

E. Because the possession of the Flat has not been given despite lapse of more 

than five years, as such, the respondent is not in position to start and complete 

the said project, hence, the complainant/appellant is entitled for refund of 

deposited amount along with interest and compensation as per Section 2(za) 

and Section 18 of the Real Estate (Regulation and Development) Act, 2016. 



  At last, the appellant has prayed for the following reliefs:- 

(i) The judgment and order dated 05.04.2019 passed by the Regulatory 

Authority/Bench II, U.P. RERA Regional Office, Gautam Buddha 

Nagar, in Complaint No.320187583 (Anand Nayan Rawat vs. M/s. 

Devika Gold Homz Pvt. Ltd.) may be set aside and modified and appeal 

be allowed in favour of the appellant, in the interest of justice.  

(ii) Direct the respondent to refund the entire deposited amount alongwith 

interest @24% per annum from the date of deposit, as per Section 2(za) 

read with Section 18 of the RERA Act, 2016. 

(iii) Direct the respondent to pay Rs.10,00,000/ (RUPEES TEN LAKHS 

ONLY) as compensation for mental agony and financial losses due to 

delay as per Section 18 of RERA Act, 2016. 

(iv) Cost of litigation Rs.50,000/-(RUPEES FIFTY THOUSAND ONLY).  

(v) Pass any other or further order as this Hon’ble Tribunal may deem fit 

under the facts and circumstances of the case. 

The appellant has further stated that the matter is not pending in any other 

Court etc.  

REPLY TO THE APPEAL 

12. Against the aforesaid appeal the respondent M/s. Devika Gold Homz has filed its 

reply as below:- 

a) That the present appeal of the appellant is not maintainable because the  complaint 

of the complainant/appellant under Section 31 of the Real Estate (Regulation And 

Development) Act, 2016) before the Regulatory Authority is not maintainable.  

b) That as per terms and conditions of the Allotment Letter dated 12.01.2011, the 

tentative cost of the Flat (having super area of 1653 sq. ft.) was Rs.32,92,025/- 

along with other possession charges and the respondent has almost completed the 



construction of the said project and is ready to deliver the possession of the Flat on 

the receipt of outstanding payment and possession charges from the appellant in 

accordance with the terms as mentioned in Clause 9 of the Allotment Letter and 

receipt of the Occupancy Certificate from Authority.  

c)  That it is pertinent to mention that the statement of object and reason as well as 

the preamble of the said Act clearly state that RERA has been enacted for effective 

consumer protection and to protect the interest of the consumers in the real estate 

sector. RERA has not been enacted to protect the interest of the investors and the 

appellant is an investor and not a consumer in view of the provisions of Consumer 

Protection Act, 1986 because the term “consumer” has not been defined in Real 

Estate (Regulation and Development)Act, 2016.   

d)  That the present appeal is false, frivolous and vexatious. The appellant has 

concealed and misrepresented the facts. The true and correct facts of the case are 

that the appellant on 21.08.2010 applied for unit no. 12AD in DG-07 in the Group 

Housing Project named as “Devika Gold Homz” situated at GF-06/C, Sector-1, 

Greater Noida (West) being developed by Respondent (hereinafter referred to as 

“Said Flat”). The Appellant himself opted for particular Flat according to his own 

convenience and choice of the payment plan.  

e) That on 12.01.2011 an Agreement pertaining to said Flat was executed between 

the parties by virtue of which the parties restricted their rights and liabilities in 

accordance with the clauses of the Agreement(Allotment Letter).  

f) That it is pertinent to mention here that the aforesaid Agreement dated 21.01.2011 

was executed between the appellant and the respondent prior to the 

implementation of RERA, and therefore, the provisions of Act, 2016 are not 

applicable to the instant appeal. Hon’ble BD Kapadnis (Member of 

Adjudicating Officer) Maharashtra Real Estate Regulatory Authority, 

Mumbai while deciding the bunch of complaints on 29.12.2017 titled as “Naim 



Kamaruddin Sheikh Vs. JVPD Properties Pvt. Ltd.” CC006000000001358 has 

held as under:- 

 “5) After going through the provisions of Section 18, it becomes clear 
that the allottee is entitled to get the refund of his amount only when the 
promoter fails to complete or he is unable to give possession of the 
apartment either in accordance with the terms  of the Agreement for sale 
or duly completed by the date specified in the Agreement. The learned 
Advocate of the complaint submits that the word “as the case may be” 
appearing in Section 18 would be interpreted to include other incidents 
relating to sale transaction. I do not agree with him. The plain words of 
Section 18 clearly indicate that there must be an Agreement for sale for 
invoking Section 18. The allottee gets right to get refund of his money 
only when the promoter fails to complete apartment in accordance with 
the terms of Agreement for sale or he is unable to give possession on the 
date specified in the Agreement. Therefore, in the absence of any 
Agreement for sale, Section 18 has no role to play. It is necessary to bear 
in mind that issuance of allotment letter in his first stage and execution of 
Agreement for sale is subsequent stage.  

 8) Section 19(4) for co-relates Section 18 of the Act. Here in this case as I 
have mentioned earlier that the Agreement has not been executed, 
therefore, even this clause cannot come into picture. In view of this, the 
complaints are not maintainable either under Section 18 or Section 19 of 
the Real Estate Act, 2016. Found in this situation, I have no alternative 
but to pass order. The complaints are dismissed”.  

h) That Clause 9.1 of the allotment letter stipulates the contractual obligation of both 

the parties and as per the mutual agreed terms under clause 9.1 of the allotment 

letter, the respondent is liable to pay any penalty @ Rs.5/- per square fit only “if 

there is a delay in handing over possession of the Flat after expiry of the “Fit-

out-period” provided that all due installments from the concerned allottee(s) were 

received in time and he/she/they have/has complied with requisite formalities viz. 

obtaining NOC from the Accounts Department of Company, registration of sub-

lease deed etc.  

i) Thus, it is amply clear that the penalty, if any, was only payable if there is a delay 
in handing over of the Flat after expiry of the Fit-out-period.  



j) It is worth to submit here that any penalty if payable shall be adjustable at the time 
of handing over the possession and registration formalities.  

k) It is submitted that in light of the catena of judgment of Hon’ble Courts Penalty 
and interest both cannot be imposed for the same cause. And in case of interest is 
payable the same can only be imposed w.e.f. from the committed date of 
possession as per the Buyers Agreement till the date possession is offered to  the 
Complainant. It is also submitted that when the parties restricts their rights and 
signed the allotment on mutually agreed terms and conditions, the Agreement 
becomes a valid contract between the parties and, therefore, the terms and 
condition of the Agreement would be final and binding on the parties in light of 
judgment Bharati Knitting Company versus DHL Worldwide Express 
Courier Division of Airfreight Ltd. reported in II (1996) CPJ 25. The 
complainant is playing with capitalistic mind and trying to take financial 
advantage of adverse market condition. 

l) The Hon’ble Supreme Court in Bharti Knitting Company versus DHL World 

Express Courier Division of Airfreight Ltd. in II (1996) CPJ 25 has laid the 

law that the parties are bound by the terms and Agreement stipulated in the 

Agreement. The relevant extract of the judgment is reproduced herein under the 

perusal of this Hon’ble Tribunal: 

 “5. It is true that the limit of damages would depend upon the terms of 

the contract and facts in each case. In Anson’s law of contract 24th 

edition at page 152, on exemption clause with regard to notice of a 

printed clause, it is stated that  a person who signs a documents 

containing contractual terms is normally bound by them even though he 

has not read them, and even though he is ignorant of their legal effect. 

But if the documents are not signed, being merely delivered to him then 

the question arises: whether the terms of the contract were adequately to 

his notice? The terms of contract have elaborately been considered and 

decided. The details thereof are not necessary for us to pursue. It is seen 

that when a person signs a document which contains certain contractual 



terms, as rightly pointed out by Mr. R.F. Nariman, learned Senior 

Counsel, that normally parties are bound by such contract; it is for the 

party to establish exception in a suit. When a party to the contract 

disputes the binding nature of the signed document, it is for him to prove 

the terms in the contract of circumstances in which he came to sign 

documents need to be established. The question we need to consider is: 

whether the District Forum or the State Commission or the National 

Commission could go behind the terms of the contract? It is true, as 

contended by Mr. M.N. Krishnamani, that in appropriate case, the 

Tribunal without trenching upon acute disputed question of facts may 

decide the validity of the terms of the contract based upon the fact, 

situation and may grant remedy. But each case depends upon its own 

facts. In an appropriate case where there is an acute dispute of facts 

necessarily the tribunal has to refer the parties to original civil Court 

established under the CPC or appropriate State law to have the claims 

decided between the parties. But when there is a specific term in the 

contract, the parties are bound by the terms in the contract.” 

 

 Thus, in view of the above principle of law the parties to the appeal are bound, by 

the terms and conditions stipulated in the Agreement dated 12.01.2011.  

m) The company intended to offer the possession of the Flat/Unit to all the allottee(s) 

within 30 months from the day of the execution of Allotment Letter with Fit out-

period of 6 months subject to ‘Force Majeure’ circumstances as mentioned in 

clause 14 which is reproduced herein below: 

 “The construction of the Flat/ unit/ apartment/ blocks/ complex is likely to be 

completed as early as possible, however, subject to force majeure, regular and 

timely payment by the allottees, availability of material etc. change of law by 



government/local authorities etc. delay caused as a result of any notice, order, 

rule, notification of the government, public or other competent authority etc. 

or by virtue of natural calamity, no claim by way of damages, compensation 

shall lie against the company in case of Delay in handing over of the 

possession on account of the aforesaid reason….” 

n) The various factors relating to delay in handing over physical possession have 

been occasioned including the delay of payment by appellant which is purely 

‘force majeure’ circumstances. These ‘force majeure’ factors are being 

reproduced herein under:- 

 i) There have been judicial interventions for that no fault of the company resulting 

in delay and retardation in the progress of the constructions despite serious efforts 

and concerns shown to speed up the construction process. But as has been the case 

earlier they have been beyond the control and there have been labour and material 

shortage due to the uncertainty in the real state. The orders were passed by 

National Green Tribunal imposing restriction on use of underground water on 

11.01.2013 which again crippled the progress of the operation of the project, 

wherein it was held:- 

 “We have no hesitation in passing ad interim injunction restraining all 
the buildings in Noida and greater Noida from extracting any quantity 
of underground water for the purpose of construction or otherwise till 
the next day of hearing.” 

The aforesaid restrictions imposed upon extracting of groundwater put a complete 
stop on a work in progress. It would be appreciated that there have been repeated 
appraisal in respect of all our customers. 
We wish to clarify that orders have been passed in the interregnum period of 
carrying out construction. The orders passed by NGT should not be read astray but 
in conjunction to the period within which they have been passed because of which 
the project got delayed due to gradual intervention.  
That the various allottees including appellant delayed the payment of installments 
which creates the financial crunch to speed up the construction work.  



That the last stage of development of the facilities and amenities of the project and 
obtaining the completion certificate also significantly got delayed due to 
government demonetization policy dated 8.11.2016 in the month of offer of 
possession offered by the respondent which resulted in slow down / complete 
suspension of the real estate projects during the period when the government 
posed restriction upon the availability and distribution of fund/cash. The 
government’s unexpected demonetization policy dated 08.11.2016 dampener on 
the sale/resale market and also impacted the primary market. We would also like 
to share as you are aware that the company is dependent on its operation from the 
funds of its allottee. With the severe restrictions consequent to the demonetization 
policy as referred hereinabove there had been widespread delay in receiving 
payment from allottee.  
For last 3 to 4 years, some delay was caused in the construction of the apartments, 
which is not under the control of the respondent, moreover on account of ‘force 
majeure’ the respondent, cannot be blamed and is entitled for reasonable 
extension as per the agreed terms of booking. 
The respondent company wants to clarify that the judicial orders and also 
demonetization policy have been passed in the interregnum period of carrying out 
construction and this should not be read astray but in conjunction to the period 
within which they had been passed because of which project got delayed. 

o) In view of the aforesaid facts and circumstances, the respondent cannot be 

held as willful defaulter and the delay in handing over the possession is not 

under the control of the respondent, moreover on account of ‘force majeure’ 

the respondent cannot be blamed and is entitled for a reasonable extension as per 

the agreed terms of booking.  

It is pertinent to mention that refund/cancellation at the stage when the 

construction of the project is complete and respondent is in process of offering 

physical possession (subject to OC) is not feasible as the respondent company 

have completed the construction of the Flat in all respect despite of the adverse 

market situation and expended all the money received from the allottee in the 

construction of the Flat and it will not be justified to refund/cancel the Flat after 

full and final construction. If such  practice will be allowed it will open Pandora 

box and all the allottees will come to get their respective Flat Agreement cancelled 



as it will be beneficial for them to grab money. Taking into view that the market is 

slow and Flat cost is decreasing the appellant have moved to this forum only for 

the purpose of getting money from the builder along with some interest and to use 

that money for purchasing other Flat at a lower rate.  

p) The applicant had been apprised and aware of ‘force majeure factors’ as 

enumerated above which have affected the timeline set for delivery of possession 

to the Appellant. Despite thereof the respondent has completed the construction 

of the said phase and applied for the completion certificate in December, 

2018.  

q) The appellant availed a housing loan from Housing Development Finance 

Corporation Limited (HDFC), whereby the respondent was requested to issue 

the permission to mortgage the apartment allotted to the appellant. The appellant is 

stopped from claiming refund or any other amount from the respondent in view of 

the Tripartite Agreement executed between the Appellant, Respondent and 

HDFC. The appellant specifically subrogated all his right for refund with respect 

to the apartment, in favour of HDFC. Clause 10 of the Tripartite Agreement 

specifically provides that “the borrower agrees that unconditionally and 

irrevocable subrogate its right to receive any amount payable by the builder to 

borrower, in the event of cancellation, in favour of HDFC”.  

r) Without prejudice to the submission of the respondent that the Appellant is not 

entitled to any refund, compensation, interest etc. It is submitted that in view of 

the clear and unambiguous language of the Tripartite Agreement, which is 

binding upon the Respondent, Appellant and HDFC, this Hon’ble Tribunal 

cannot legally direct payment of any amount of the Appellant without 

cancellation of allotment because HDFC has a lien over the apartment. Hence, 

no order of cancellation can be passed without being impleaded HDFC as a party 

to the proceedings. Such a dispute is clearly beyond the jurisdiction of the Hon’ble 



Tribunal and can only be decided by a Civil Court. Thus, it is respectfully 

submitted that the present appeal deserves to be dismissed at the very threshold. 

The appeal is liable to be dismissed on the ground of non-joinder of necessary 

parties to the appeal.  

s) Instead of doing needful the Appellant has proceeded to institute the present false 

and frivolous appeal. It is further submitted that the Respondent has applied for 

grant of occupancy/completion certificate for various towers in the project 

including the tower wherein unit allotted to the appellant.  

t) That if the appellant seeks cancellation or refund, the clause 9.3 of the Allotment 

Letter is relevant and the same is reproduced herein for the bare perusal of this 

Hon’ble Tribunal: 

 Clause 9.3 “That in case allottee(s) fails to take possession of Flat/unit even after 

delay of 2 months from the date of expiry of Fit out period, the booking of 

Flat/unit shall be treated as cancelled without any further notice and the amount 

received shall be refunded by account payee cheque only without any interest after 

forfeiting amount equivalent to 15% the total cost of Flat/unit, along with other 

outstanding amount payable by the allotte(s) as per the terms and condition of the 

allotment letter”.  

u) It is abundantly clear from the bare perusal of aforesaid clause that the company is 

entitled to forfeit the earnest money of 15% in case of cancellaion of the said Flat 

and balance amount, if any, will be refunded without any interest subject to the 

agreed terms of contract. It is pertinent to mention that if this practice would be 

allowed it would lead to injustice and the purpose to build and deliver the project 

to the innocent allottees would defeat.   

v) It is submitted that the project is registered under the RERA and the validity of 

sanction drawing granted by Authority is upto December, 2020 and completion 

date mentioned in the RERA is 31.12.2019. The possession of the Flat will be 



delivered to the Appellant on or before 31.12.2019, subject to payment of all 

outstanding dues and other possession charges as per the terms of the Allotment 

Letter. 

w) In view of the above averments, the Appeal of the Appellant is not maintainable 

and deserves to be dismissed with cost and special cost throughout.  

13.          PARAWISE REPLY 

I) The contents of Paras No.1,2,3 and 4 need no reply. 

II) The content of para 5.1 are denied specifically being false, frivolous, ill motivated 

and contrary to facts and records. The appellant has filed the appeal before the 

Appellate Tribunal and not before the Adjudicating Officer which is mentioned 

specifically in Section 31 of the RERA Act and so the appellant cannot claim 

compensation from the Hon’ble Tribunal.  

III) The appellant has mentioned wrong facts in Para No.5.2 that he has deposited 

Rs.33,92,025.00 whereas he has made a payment of Rs.31,34,430/- only which is 

inclusive of Applicable tax. The applicant has to prove the payment made by him 

by way of submitting receipt of the same but he has filed only some of the receipt 

just to keep this Tribunal in dark. If he is coming with clean hand he must have to 

prove his payment.  

IV) With respect to Paras 5.3, 5.4 and 5.5 the appellant has not mentioned any new 

facts. 

V) The contents of para 5.6 that construction of project is not complete (even on 

expiry of delivery of possession, is false. It is also false and frivolous that the date 

of completion has never been changed at the time of registration of the project 

without giving any information to the appellant.  

VI) The content of Para 5.7 has been wrongly mentioned as the penalty clause has 

already been covered in the Allotment Letter. 



VII) Para 5.8 is denied. It is pertinent to mention that if the Appellant has sought the 

relief of refund as per RERA Act then why the case was moved before the Hon’ble 

Authority under Section 31 of the REAL Estate (Regulation & Development) Act, 

2016 and not before the Adjudicating Officer as per the provisions of RERA Act.  

VIII) The content of Para 5.9 needs no reply. 

IX) Para 10 not mentioned.  

X) That the respondent has applied to the Greater Noida Industrial Development 

Authority for Completion Certificate way back on 31.12.2018 and the Authority 

has not provided the list of dues till August, 2019 and after repeated perusal the 

same has been provided by August 2019 and the respondent has written to the 

GNIDA to reschedule the said demand and awaiting for the response of the 

GNIDA.   

XI) Para 5.11 is denied. It is pertinent to mention that the forum which the appellant 

has opted was not having power to award compensation in the said matter. The 

Hon’ble Tribunal has power to review the order passed by RERA dated 

28.03.2019 and the appellant cannot file a fresh appeal in the Appellate Court.  

XII) It is also pertinent to mention that in actual facts/rules the appellant should have 

filed the application before the Adjudicating Officer for the Compensation, if any. 

The learned Authority has no power to pass impugned order. 

In rest paras, no substantial facts have been narrated by the respondent.  

       At last, the respondent has prayed that in view of the facts and circumstance 

stated above, the Hon’ble Tribunal may, graciously be pleased to dismiss the 

present appeal of the appellant as not maintainable with exemplary costs. 

14.    Against the reply to the appeal the appellant has not preferred to file 

replication but later on respondent filed Additional Written Statement also as 

mentioned under: 



15.              ADDITIONAL WRITTEN STATEMENT 

     (a). The respondent-builder company has applied for Completion Certificate on 

31.12.2018 before the Greater Noida Industrial Development Authority. The 

Builder-Company has also submitted that the approved map and revised approved 

map were also submitted, but the Greater Noida Industrial Development Authority 

has sent back the document vide letter dated 14.01.2019 by raising some 

objections.  

(b) The respondent has removed the objections raised by the Greater Noida Industrial 

Development Authority and intimation of the same was sent from time to time to 

the Greater Noida Industrial Development Authority. 

(c)  A letter dated 17.06.2019 was issued by the Greater Noida Industrial Development 

Authority  to the respondent regarding re-schedulement of the demanded amount. 

(d)  Another letter dated 30.08.2019 was issued by the Greater Noida Industrial 

Development Authority  by means of which the respondent was informed that 

Completion Certificate shall be issued after payment of total dues of 

Rs.19,12,81,622.00.  

(e)  Thereafter vide letters dated 30.12.2019, 01.01.2020,17,01,2020 and 19.01,2020 

respondent has furnished the information to the Greater Noida Industrial 

Development Authority from time to time regarding payments made by the 

respondent and also submitted various documents before the Greater Noida 

Industrial Development Authority. 

(f) The respondent again submitted a letter dated 05.02.2020 to the Greater Noida 

Industrial Development Authority and requested for issuance of part Completion 

Certificate (CC for part of the project). 

      In response to the letter dated 05.02.2020 of the respondent, the Greater Noida 

Industrial Development Authority issued a letter dated 20.02.2020 and directed 

that- 



(i) Time extension certificate is to be submitted; and  

(ii) No dues certificate is required.  

(g) The amount has been paid by the respondent Company towards the Premium, 

Lease Rent, Extension Charges, Interest, Penalty, Purchasable FAR etc. The 

Company has developed and completed about 56% of the allotted plot and for 

which the part completion certificate was applied on 31.12.2018. It is further 

submitted that the buyers including appellant whose houses have already been 

completed in all respect are agitating by filing cases/criminal cases before the 

competent authorities. However, Company has already paid substantial part of 

the amount demanded by the Greater Noida Industrial Development Authority 

for which prayer has been made for issuance of part Completion Certificate. 

(h)  It is relevant to mention here that in this respect, the Hon’ble Supreme Court in 

the case of Vikram Chatterjee and others Vs. Union of India and others in IA 

No. 49238 of 2020 and other connected matters has held as under:- 

“42. Considering the current state of real estate, the projects are 

standstill, and in order to give impetus to such housing projects and 

mainly considering plight of home buyers and as pointed out by Noida 

and Greater Noida Authorities that 114 plots were allotted from 2005 

onwards, most of projects are incomplete; we direct that rate of interest 

on the outstanding premium and other dues to be realised in all such 

cases at the rate of 8% per annum and let the Noida and Greater Noida 

Authorities do a restructuring of the repayment schedule to that amount 

is paid and Noida and Greater Noida Authorities are also able to realize 

the same. As to reasonable time frame, we would like to hear the parties. 

In case of failure to pay, the concession granted shall stand withdrawn. 

However, at the same time, the Noida and Greater Noida Authorities 



shall also ensure that not only installments/money are deposited, but 

also all such projects are completed within the stipulated time.”  

(i) It is submitted that the Hon’ble Supreme Court has directed that the interest is to be 

realised @8% p.a. specially for the Noida and Greater Noida Authorities, even 

then the Greater Noida Industrial Development Authority is demanding the 

interest @12% p.a. whereas the project of the respondent has already been 

completed in December, 2018 and all the certificates/no objections etc. were 

issued by the concerned Departments in between December, 2018 to June, 2019 

and the respondent has paid all the installments and has requested for part 

completion certificate in lieu of the same. The Greater Noida Industrial 

Development Authority is neither adjusting/decreasing the rate of interest nor 

issuing part completion certificate and the respondent is being penalized for 

refund and penalty for delay etc. in pursuance of the orders passed by the RERA 

Authorities.  

  At last builder-company has prayed that the Hon’ble Tribunal may graciously 

be pleased to direct the Greater Noida Industrial Development Authority to 

decide representation dated 24.06.2020 submitted by the respondent and it is also 

prayed that the instant appeal be dismissed for the reasons mentioned in written 

statement. 

16.  In complaint the complainant/appellant as a relief, has prayed for the 

relief of possession along with interest for delayed period.  

17.  In appeal, theappellant (complainant) has prayed for the following reliefs: 

(i) The judgment and order dated 05.04.2019 passed by the U.P. Regulatory 

Authority/Bench II, Regional Office, Gautam Buddha Nagar, in 

Complaint No.320187583 (Anand Nayan Rawat vs. M/s. Devika Gold 



Homz Pvt. Ltd.) may be set aside and modified and appeal be allowed 

in favour of the appellant, in the interest of justice.  

(ii) Direct the respondent to refund the entire deposited amount alongwith 

interest @24% per annum from the date of deposit, as per Section 2(za) 

read with Section 18 of the RERA Act, 2016. 

(iii) Direct the respondent to pay Rs.10,00,000/ (RUPEES TEN LAKHS 

ONLY) as compensation for mental agony and financial losses due to 

delay as per Section 18 of RERA Act, 2016. 

(iv) Cost of litigation Rs.50,000/-(RUPEES FIFTY THOUSAND ONLY).  

(v) Pass any other or further order as this Hon’ble Tribunal may deem fit 

under the facts and circumstances of the case. 

18 On the basis of pleadings of both the parties, the following issues are framed: 

ISSUES 

1. Whether the judgment and order dated 05.04.2019 passed by the U.P. 

Regulatory Authority/Bench II, Regional Office, Gautam Buddha Nagar, 

in Complaint No.320187583 (Anand Nayan Rawat vs. M/s. Devika Gold 

Homz Pvt. Ltd.) is liable to be set aside and modified for the reasons 

mentioned in appeal? 

2. Whether it is mandatory for the Promoter to have first Completion 

Certificate (C.C.) and Occupation Certificate (O.C.) under the provisions 

of Real Estate (Regulation and Development) Act, 2016 read with the U.P. 

Apartments (Promotion of Construction, Ownership and Maintenance) 

Act, 2010 before offering the lawful possession of the Flat in question to 

the allottee/appellant?  

3. Whether the project of the respondent is delayed? 



4. Whether the appellant/allottee is entitled to get refund of his deposited 

amount along with interest at the rate of 24% per annum from the date of 

deposit as per provisions of Section 2(za) read with Section 18 of the Act, 

2016? 

5. Whether the appellant is entitled to get compensation for mental agony 

and financial losses caused due to delay as per Section 18 of RERA ACT, 

2016? 

6. Whether the appellant is an investor and not a consumer, hence the 

complaint is not maintainable before Regulatory Authority in view of the 

provision of Real Estate (Regulation and Development) Act, 2016 as 

mentioned in reply to the appeal? 

FINDINGS 

 

       For convenience, we will take up issue No.2 first. 

19. Issue No. 2. Whether it is mandatory for the Promoter to have first 

Completion Certificate (C.C.) and Occupation Certificate (O.C.) under the 

provisions of Real Estate (Regulation and Development) Act, 2016 read 

with the U.P. Apartments (Promotion of Construction, Ownership and 

Maintenance) Act, 2010 before offering the lawful possession of the Flat 

in question to the allottee/appellant?  

 In order to determine this issue, we examined Section 2(q) and Section 2(zf) of the 

Act, 2016, which defines Completion & Occupancy Certificate, and the same are 

extracted as follows:- 



“Section 2:- Definitions - In this Act, unless the context otherwise requires,- 

……………………………………………………………………………………………
……………………………………………… 

“Section 2 (q) "completion certificate" means the completion certificate, or 
such other certificate, by whatever name called, issued by the competent 
authority certifying that the real estate project has been developed according 
to the sanctioned plan, layout plan and specifications, as approved by the 
competent authority under the local laws;” 

“Section 2 (zf) "occupancy certificate" means the occupancy certificate, or 
such other certificate by whatever name called, issued by the competent 
authority permitting occupation of any building, as provided under local laws, 
which has provision for civic infrastructure such as water, sanitation and 
electricity;” 

On examination of the provisions of Section 2 (q) and Section 2(zf), we find 

that completion certificate is basically a certificate issued by the competent 

authority certifying that the Real Estate Project has been developed according 

to the sanctioned plan, lay out plan and specifications, as approved by the 

competent authority under the local laws.  

In view of Section 2(zf), the occupancy certificate is issued by the competent 

authority permitting occupation of any building, as provided under local laws, 

which has provision for civic infrastructure such as water, sanitation and 

electricity etc. 

 Similarly, Section 4(5) of the U.P. Apartments Act, 2010 also prescribes for 

Completion Certificate, which reads as below:- 

“Section 4(5) of the U.P. Apartments Act, 2010:- An apartment may be 
transferred by the promoter to any person only after obtaining the completion 
certificate from the prescribed sanctioning authority concerned as per 
building bye-laws. The completion certificate shall be obtained by promoter 
from prescribed authority [within the period specified for completion of the 



project in the development permit or the building permit as the case may be] 
Provided that if the construction work is not completed within the stipulated 
period, with the permission of the prescribed authority; 

Provided further that if the completion certificate is not issued by the 
prescribed sanctioning authority within three months of submission of the 
application by the promoter complete with all certificates and other 
documents required, the same shall be deemed to have been issued after the 
expiry of three months. 

Explanation: For the purposes of this sub-section "completion" means the 

completion of the construction works of a building as a whole or the 

completion of an independent block of such building, as the case may be.” 

 Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an apartment 

may be transferred by the Promoter to any person (allottee) only after obtaining 

the C.C. from the prescribed sanctioning authority concerned as per building by-

laws. The C.C. is required to be obtained by the Promoter, meaning thereby that 

Allottee has no role to play in obtaining C.C. from the prescribed authority. A 

Promoter is required to first obtain C.C./O.C. from the prescribed authority, only 

thereafter lawful  possession of Flat in question can be given and conveyance deed 

of the same can be executed in fovour of allottee(s). Further, Sub-Section (6) of 

Section 4 of the U.P. Apartments Act, 2010 mandates that physical possession of 

the apartments to the allottees is to be given after obtaining the Completion 

Certificate.  

There is no evidence available on the record showing that the Respondent-

Builder Company had obtained Completion Certificate till passing the impugned 

order, hence it is not legally expected from the Regulatory Authority to direct the 

respondent to give possession of the Unit/Flat in question to the allottee by 

December, 2019, vide order dated 05.04.2019 in the absence of Completion 



Certificate. It is apparent from the record that Completion Certificate was issued 

to the respondent on 17.12.2020 by the Competent Authority after passing of the 

impugned order dated 05.04.2019 by the Regulatory Authority.  

To issue offer of possession prior to obtaining occupancy certificate was also 

examined by the Hon’ble Supreme Court in Civil Appeal Nos. 1232 and 1443-

1444 of 2019 R.V. Prasannakumaar and ors. Vs. Mantri Castles Pvt. Ltd. and 

ors.decided on 11.02.2019, wherein it has been observed that possession cannot 

be handed over prior to obtaining occupancy certificate.  

 In view of the aforesaid analysis, we are of the considered view that as per the 

provisions of the U.P. Apartments Act, 2010 read with the provisions of Real 

Estate (Regulation and Development) Act, 2016 a Promoter is required to offer 

legal and habitable possession to the allottees only after obtaining C.C./O.C. and 

ask for clearing dues by raising final demand.  

Issue No.2 is answered, accordingly.  

20.    Issue No.3: Under this issue we have to examine--- Whether the project of the 

respondent is delayed?   

From the pleadings and documents available on record it is evident that the 

appellant booked a 4-BHK Flat bearing No. 12A-D, Floor-12A, Tower DG-7 ad-

measuring 1653 sq. ft. on 12.01.2011 in the proposed project known as “M/s 

Devika Gold Homz” Greater Noida, Gautam Budh Nagar, U.P. . The total sale 

consideration of the Flat was Rs.32,92,025.00 against which the appellant 

deposited amount of Rs.33,52,698.00 (as per his averment). As per Builder-Buyer 

Agreement dated 12.01.2011 the possession was to be handed over within 36 

months from the date of execution of the allotment/agreement meaning thereby 

the date of delivery of possession was 11.01.2014 including six months Fit Out 



Period.  On approaching by the appellant, after expiry of the date of possession, 

the respondent assured the appellant for possession of the Flat in question at 

around Diwali Festival, 2017.  The appellant failing to get the possession of the 

booked/allotted Flat preferred the Complaint before the Regulatory Authority on 

17.02.2019, seeking relief of possession along with interest for delayed period.  

Having heard both the parties the Regulatory Authority passed impugned order 

dated 05.04.2019 directing the respondent—“to hand over possession of the Flat 

in question to Flat Allottee till December, 2019, after obtaining Completion 

Certificate. The learned Authority has further directed that the opposite 

party/respondent shall pay penalty for delayed period till 30.04.2016 as per 

Builder-Buyer Agreement dated 12.01.2011. 

The Authority has also directed that the opposite party/respondent shall pay penal 

interest MCLR+1% on the amount deposited by the complainant, for delayed 

period from 01.05.2016[i.e. When Real Estate (Regulation and Development) Act, 

2016 came into force] till date of possession.  

If opposite party fails to handover the possession of the Flat in question till 

December, 2019, the Flat Allottee is at liberty to move an application for refund 

of the deposited amount. 

Non-compliance of the order shall be punishable under Section 63 of the “Real 

Estate (Regulation & Development) Act, 2016.”  

It would not be out of context to mention here that the respondent in its reply to the 

appeal has already admitted delay in completion of the Project for bona fide reasons 

as well as due to ‘force majeure’ factors and order passed by the National Green 

Tribunal.  But no sufficient proof has been filed by the respondent to substantiate 

the averment that delay has been caused due to ‘force majeure’ factors and order 

passed by Nation Green Tribunal.  



Apparently, there is a delay in completion of the Project/Tower, in which the flat 

in question was allotted to the appellant and there has been no major default on 

the part of the appellant/complainant in making regular payments. It is amply 

clear that the delay is solely attributable to the respondent/promoter, hence allottee 

cannot be bound to take possession of the Flat in question.  

 The record speaks that the Project of the respondent was delayed.  As it is 

apparent from the record that the Completion Certificate was issued by the 

competent authority on 17.12.2020. As per Builder-Buyer Agreement dated 

12.01.2011 the possession of the Flat in question was to be handed over till 

11.01.2014 but inspite of this the Regulatory Authority directed the respondent  to 

hand over the possession of the Flat in question to the appellant/complainant till 

31.12.2019 after obtaining Completion Certificate. In absence of the Completion 

Certificate as well as after passing of about six years from the fixed date of 

delivery of possession, the Regulatory Authority ought not to fix the date of 

delivery of possession 31.12.2019 in place of 11.01.2014 because it is already 

delay almost for 6 years since 11.01.2014. Inspite of giving this relaxation (which 

is not desirable in the eyes of law) the respondent could not obtain Completion 

Certificate before 31.12.2019 and obtained the same (i.e. Completion 

Certificate) on 17.12.2020.  

Thus, we conclude that – the project in question as launched by the respondent 

Builder Company is delayed.  

Issue No.3 is decided, accordingly.  

21.      Issue No.4--- Whether the appellant/allottee is entitled to get 

refund of his deposited amount along with interest at the rate of 24% 

per annum from the date of deposit as per provisions of Section 2(za) 

read with Section 18 of the Act, 2016? 



In this regard, we have to remind-Why the Real Estate (Regulation and 

Development) Act, 2016 came into existence? 

The Real Estate (Regulation & Development) Act, 2016 has been enacted to establish   

the   Real   Estate   Regulatory   Authority   for   regulation   and promotion of  the  real  

estate  sector   and   to   ensure  sale of plot, apartment or   building, as the case may be, 

in an efficient and transparent manner and to protect the interest of consumers in the real 

estate sector and to establish an adjudicating mechanism for speedy dispute redressal 

and also to establish the Appellate Tribunal to hear appeals from the decisions, 

directions or orders of the Real Estate Regulatory Authority and the Adjudicating 

Officer and for matters connected therewith or incidental thereto . The Real Estate 

(Regulation & Development) Act, 2016 delineates ‘functions and duties of promoter’ in 

Chapter 3, and rights and duties of allottees in Chapter 4. What are functions and powers 

of the Regulatory Authority have been narrated under Sections 34 to 40 which find place 

in Chapter V of the Act, 2016. As mentioned above, Chapter III of the Act spells out the 

obligations of the Promoter of a real estate project and the consequences if the Promoter 

fails to fulfill those obligations. Some of those obligations are enumerated in Section 

11,12,13,14,18 and 19(4) of the Act which are as follows:-- 

“11. Functions and duties of promoter.—(1)………………………

 (2)……………………… 

 (3)……………………… 
 (4)  The promoter shall—  

 (a)be responsible for all obligations, responsibilities and functions 
under the provisions of this Act or the rules and regulations 
made thereunder or to the allottees as per the agreement for sale, 
or to the association of allottees, as the case may be, till the 
conveyance of all the apartments, plots or buildings, as the case 
may be, to the allottees, or the common areas to the association 
of allottees or the competent authority, as the case may be:  

Provided that the responsibility of the promoter, with respect 
to the structural defect or any other defect for such period as is 
referred to in sub-section (3) of section 14, shall continue even 



after the conveyance deed of all the apartments, plots or 
buildings, as the case may be, to the allottees are executed.  

(b) be responsible to obtain the completion certificate or the 
occupancy certificate, or both, as applicable, from the relevant 
competent authority as per local laws or other laws for the time 
being in force and to make it available to the allottees 
individually or to the association of allottees, as the case may be;  

(c) be responsible to obtain the lease certificate, where the real 
estate project is developed on a leasehold land, specifying the 
period of lease, and certifying that all dues and charges in 
regard to the leasehold land has been paid, and to make the lease 
certificate available to the association of allottees;  

(d) be responsible for providing and maintaining the essential 
services, on reasonable charges, till the taking over of the 
maintenance of the project by the association of the allottees;  

(e) enable the formation of an association or society or co-operative 
society, as the case may be, of the allottees, or a federation of the 
same, under the laws applicable:  

  Provided that in the absence of local laws, the association of 
allottees, by whatever name called, shall be formed within a 
period of three months of the majority of allottees having booked 
their plot or apartment or building, as the case may be, in the 
project;  

(f) execute a registered conveyance deed of the apartment, plot or 
building, as the case may be, in favour of the allottee along with 
the undivided proportionate title in the common areas to the 
association of allottees or competent authority, as the case may 
be, as provided under section 17 of this Act;  

(g) pay all outgoings until he transfers the physical possession of the 
real estate project to the allottee or the associations of allottees, 
as the case may be, which he has collected from the allottees, for 
the payment of outgoings (including land cost, ground rent, 
municipal or other local taxes, charges for water or electricity, 
maintenance charges, including mortgage loan and interest on 
mortgages or other encumbrances and such other liabilities 
payable to competent authorities, banks and financial 
institutions, which are related to the project):  

  Provided that where any promoter fails to pay all or any of the 
outgoings collected by him from the allottees or any liability, 
mortgage loan and interest thereon before transferring the real 



estate project to such allottees, or the association of the allottees, 
as the case may be, the promoter shall continue to be liable, even 
after the transfer of the property, to pay such outgoings and 
penal charges, if any, to the authority or person to whom they are 
payable and be liable for the cost of any legal proceedings which 
may be taken therefor by such authority or person;  

(h) after he executes an agreement for sale for any apartment, plot or 
building, as the case may be, not mortgage or create a charge on 
such apartment, plot or building, as the case may be, and if any 
such mortgage or charge is made or created then 
notwithstanding anything contained in any other law for the time 
being in force, it shall not affect the right and interest of the 
allottee who has taken or agreed to take such apartment, plot or 
building, as the case may be;  

(5)………………….. 
(6)………………….. 
12. Obligations of promoter regarding veracity of the advertisement 

or prospectus.— Where any person makes an advance or a 
deposit on the basis of the information contained in the notice 
advertisement or prospectus, or on the basis of any model 
apartment, plot or building, as the case may be, and sustains any 
loss or damage by reason of any incorrect, false statement 
included therein, he shall be compensated by the promoter in the 
manner as provided under this Act:  

  Provided that if the person affected by such incorrect, false 
statement contained in the notice, advertisement or prospectus, 
or the model apartment, plot or building, as the case may be, 
intends to withdraw from the proposed project, he shall be 
returned his entire investment along with interest at such rate as 
may be prescribed and the compensation in the manner provided 
under this Act. 

13. No deposit or advance to be taken by promoter without first 
entering into agreement for sale. –  

(1) A promoter shall not accept a sum more than ten per cent of the 
cost of the apartment, plot, or building as the case may be, as an 
advance payment or an application fee, from a person without 
first entering into a written agreement for sale with such person 
and register the said agreement for sale, under any law for the 
time being in force.  



(2) The agreement for sale referred to in sub-section (1) shall be in 
such form as may be prescribed and shall specify the particulars 
of development of the project including the construction of 
building and apartments, along with specifications and internal 
development works and external development works, the dates 
and the manner by which payments towards the cost of the 
apartment, plot or building, as the case may be, are to be made 
by the allottees and the date on which the possession of the 
apartment, plot or building is to be handed over, the rates of 
interest payable by the promoter to the allottee and the allottee to 
the promoter in case of default, and such other particulars, as 
may be prescribed. 

A plain reading of Sections 11 and 13 of the Act reveals that a promoter has an 

obligation and responsibility towards the allottees in terms of the Agreement for 

Sale. It is bounden duty of the promoter to obtain the C.C. and/ O.C. from the 

Competent Authority, as well as to execute the registered conveyance deed in 

favour of the allottees. Further, in case a person is aggrieved on account of 

misinformation or false information, he/she has a right to withdraw from the 

project, and the promoter is liable to return his entire investment alongwith 

interest/compensation as the case may be. Section 13 imposes responsibilities on 

the promoter for not accepting a sum of more than 10 percent of the cost of the 

apartment without first entering into a written agreement for sale and register the 

said agreement, which should indicate the payment schedule for the allottees as 

well as the date on which possession of the apartment is to be handed over to the 

allottees. 

 Section 14 also imposes a duty on the Promoter “for adherence to sanctioned plans 

and project specifications by the promoter.-(1) The proposed project shall be 

developed and completed by the promoter in accordance with the sanctioned plans, 

layout plans and specifications as approved by the competent authorities. 

 (2)  xxx  xxxx  xxxx  xxxxx 

 (3)  xxx  xxxx  xxxx  xxxxx 



Now, we have to see the provisions of Sections 18(1), 19(4) and Section 2(za) of 

the Act, 2016.  

Section 18 deals with the matter regarding return of amount and compensation, the 

relevant portion of Section 18(1) is extracted as follows:- 

“Section 18- Return of amount and compensation –(1) If the 

promoter fails to complete or is unable to give possession of an 

apartment, plot or building,– 

(a) in accordance with the terms of the agreement for sale or, as the 

case may be, duly completed by the date specified therein; or 

(b) due to discontinuance of his business as a developer on account 

of suspension or revocation of the registration under this Act or 

for any other reason, 

he shall be liable on demand to the allottees, in case the allottee 

wishes to withdraw from the project, without prejudice to any 

other remedy available, to return the amount received by him in 

respect of that apartment, plot, building, as the case may be, 

with interest at such rate as may be prescribed in this behalf 

including compensation in the manner as provided under this 

Act : 

Provided that where an allottee does not intend to withdraw 

from the project, he shall be paid, by the promoter, interest for 

every month of delay, till the handing over of the possession, at 

such rate as may be prescribed.” 

  Section 18(1) of the Act provides that if an allottee wishes to withdraw from 

the project on the ground that the promoter has failed to complete or is unable to 



give possession of the property in accordance with the agreement for sale within 

the date specified therein, or due to discontinuance of the promoter's business on 

account of suspension or revocation of its registration or for any other reason, then 

the promoter shall return the amount received from the allottee in respect of that 

property with interest and compensation, on the allottee's demand. Further, if an 

allottee does not wish to withdraw from the project, he shall be paid by the 

promoter interest for every month of delay till the handing over of the possession, 

at such rate as may be prescribed. 

As per the provisions of Section 18 of the Act, the option of either 

withdrawing from the project or staying in the project remains only with the 

allottee. The intent of the legislature is quite clear that the right of exercising the 

option of either staying in the project or withdrawing from it is unqualified and if 

the option is availed by the allottee to withdraw from the project, the money 

deposited by the allottee has to be refunded by the promoter along with interest at 

such rate as may be prescribed. 

 Section 19 deals with the Rights and Duties of allottees.  Sub-section (4) is 

relevant for the present case and the same is reproduced herein below:-- 

 “19. Rights and duties of allottees.— 

 (1) ……………………….. 

 (2)………………………... 

 (3)……………………….. 

 (4) The allottee shall be entitled to claim the refund of amount paid 
along with interest at such rate, as may be prescribed and 
compensation in the manner as provided under this Act, from the 
promoter, if the promoter fails to comply or is unable to give 
possession of the apartment, plot or building, as the case may be, in 
accordance with the terms of agreement for sale or due to 
discontinuance of his business as a developer on account of 



suspension or revocation of his registration under the provisions of 
this Act or the rules or regulations made thereunder.” 

From the conjoint reading of the above provisions, it is evident that if the 

Promoter/developer fails to fulfill his obligations to hand over the possession as 

per terms of the agreement, the allottee is entitled to claim refund, along with 

interest and compensation. 

 In the continuation, it is also relevant to mention here Section 2(za) of the 

Act, 2016: 

“Section 2(za) provides “interest” means the rates of interest payable 

by the promoter or the allottee, as the case may be. 

Explanation.—For the purpose of this clause— 

(i) the rate of interest chargeable from the allottee by the promoter, in case 

of default, shall be equal to the rate of interest which the promoter shall 

be liable to pay the allottee, in case of default; 

(ii) the interest payable by the promoter to the allottee shall be from the date of 

promoter received the amount or any part thereof till the date the amount or 

part thereof and interest thereon is refunded, and the interest payable by the 

allottee to the promoter shall be from the date the allottee defaults in payment 

to the promoter till the date it is paid”. 

The Hon’ble Bombay High Court in the case of Neelkamal Realtors Suburban 

Pvt. Ltd. Vs. Union of India decided on 06.12.2017 was pleased to observe:- 

“……The plain language of Section 18(1)(a) shows that if the promoter fails 

to complete or is unable to give possession of an apartment, plot or building 

in accordance with the terms of the agreement for sale or, as the case may 

be, duly completed by the date specified therein, he would be liable to return 

the amount received by him together with interest including compensation. In 

case the allottee does not intend to withdraw from the project, the promoter 



is liable to pay interest for every month’s delay till handing over of 

possession. The purpose of Section 18(1)(a) is to ameliorate the buyers in 

real estate sector and balance the rights of all the stake holders. The 

provisions of RERA seek to protect the allottees and simplify the remedying 

of wrongs committed by a promoter. …….” 

The Hon’ble Supreme Court, while dealing with the provisions of Section 18 of 

the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. Anil Patni and 

another, Civil Appeal Nos. 3581-3590 of 2020, decided on 02.11.2020, in para 

23, observed as under:- 

“23. In terms of Section 18 of the RERA Act, if a promoter fails to complete 

or is unable to give possession of an apartment duly completed by the date 

specified in the agreement, the Promoter would be liable, on demand, to 

return the amount received by him in respect of that apartment if the allottee 

wishes to withdraw from the Project. Such right of an allottee is specifically 

made “without prejudice to any other remedy available to him”. The right so 

given to the allottee is unqualified and if availed, the money deposited by the 

allottee has to be refunded with interest at such rate as may be prescribed. 

The proviso to Section 18(1) contemplates a situation where the allottee does 

not intend to withdraw from the Project. In that case he is entitled to and 

must be paid interest for every month of delay till the handing over of the 

possession. It is upto the allottee to proceed either under Section 18(1) or 

under proviso to Section 18(1). The case of Himanshu Giri came under the 

latter category. The RERA Act thus definitely provides a remedy to an 

allottee who wishes to withdraw from the Project or claim return on his 

investment.” 



 The Hon’ble Supreme Court in Civil Appeal No. 12238/2018 (Pioneer Urban 

Land Infrastructure Ltd. Vs. Govind Raghwan) has observed as follows:- 

“We see no illegality in the Impugned Order dated 23.10.2018 passed by the 

National Commission. The Appellant – Builder failed to fulfill his contractual 

obligation of obtaining the Occupancy Certificate and offering possession of 

the flat to the Respondent – Purchaser within the time stipulated in the 

Agreement, or within a reasonable time thereafter. The Respondent – Flat 

Purchaser could not be compelled to take possession of the flat, even though it 

was offered almost 2 years after the grace period under the Agreement 

expired. During this period, the Respondent – Flat Purchaser had to service a 

loan that he had obtained for purchasing the flat, by paying Interest @10% to 

the Bank. In the meanwhile, the Respondent – Flat Purchaser also located an 

alternate property in Gurugram. In these circumstances, the  Respondent – 

Flat Purchaser was entitled to be granted the relief prayed for i.e. refund of 

the entire amount deposited by him with Interest.” 

The Hon'ble Supreme Court in M/s Fortune Infrastructure (now known as 

HICON Infrastructure) and Anr. Vs. Trevor D’Lima & Ors (Civil Appeal No. 

3533-3534 of 2017 decided on 12.03.2018) was pleased to observe that a person 

cannot be made to wait indefinitely for the possession and if there is no delivery 

period mentioned in the agreement, a reasonable time has to be taken into 

consideration, and had observed that in such a situation a period of 3 years would 

have been reasonable for completion of the contract.  

 The Hon’ble Supreme Court in Civil Appeal No. 3182/2019 (Kolkata Best 

International City Pvt. Ltd. Vs. Devashish Rudra), while examining the issue of 



delay in possession beyond reasonable period and refund of the amount of home 

buyer, has been pleased to observe as follows:- 

“It would be manifestly unreasonable to construe the contract between the 

parties as requiring the buyer to wait indefinitely for possession. By 2016, 

nearly seven years had elapsed from the date of the agreement. Even 

according to the developer, the completion certificate was received on 29 

March 2016. This was nearly seven years after the extended date for the 

handing over of possession prescribed by the agreement. A buyer can be 

expected to wait for possession for a reasonable period. A period of seven 

years is beyond what is reasonable. Hence, it would have been manifestly 

unfair to non-suit the buyer merely on the basis of the first prayer in the reliefs 

sought before the SCDRC. There was in any event a prayer for refund. In the 

circumstances, we are of the view that the orders passed by the SCDRC and by 

the NCDRC for refund of moneys were justified.” 

 The Hon’ble Supreme Court in Civil Appeal No. 3207-3208/2019 (Marvel 

Omega Builders Pvt. Ltd & Ors. Vs. Shri Hari Gokhle) has observed as follows:- 

 “Even assuming that the villa is now ready for occupation (as asserted by the 

Appellants), the delay of almost five years is a crucial factor and the bargain 

cannot now be imposed upon the Respondents. The Respondents were, 

therefore, justified in seeking refund of the amounts that they had deposited 

with reasonable interest on said deposited amount. The findings rendered by 

the Commission cannot therefore be said to be incorrect or unreasonable on 

any count.” 

 Recently the  Hon’ble Supreme Court in Civil Appeal No. 62 of 2021 M/S Nexgen 

Infracon Pvt. Ltd. Vs. Manish Kumar Sinha and another vide judgment dated 



11th January, 2021, while examining the issue of non-willingness of the allottee to 

take possession of the apartment and his willingness to be satisfied in taking refund 

of the amount deposited by him with interest at such rate as may deem appropriate 

by the Court, pleased to observe that- “we see no reason to take a different view 

in respect of the entitlement of the respondents to seek refund of the amount 

deposited  by them.  We, therefore, hold that the respondents were justified in 

seeking refund.”  

 Section 18 (1) of the Act clearly provides that if an Allottee wishes to withdraw 

from the Project on the ground that the Promoter is unable to give possession in 

accordance with the Agreement for Sale within the date specified therein, then the 

Promoter shall return the amount received from the Allottee in respect of that 

property with interest and compensation, on the Allottees’ demand. The power of 

exercising the option of either staying in the Project or for withdrawing from it lies 

only with the Allottees under the provisions of Section 18 (1) of the Act. Further, 

Section 19(4) of the Act 2016 gives right to the allottees to claim refund along with 

interest and/or compensation in case the Promoter fails to give possession of the 

apartment in accordance with the terms and conditions of Agreement for sale. 

The Hon’ble Bombay High Court in the case of Neelkamal Realtors Suburban 

Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558 observed as under:-- 

"Section 18(1)(b) lays down that if the promoter fails to complete or is 
unable to give possession of an apartment due to discontinuance of 
his business as a developer on account of suspension or revocation of 
the registration under the Act or for any other reason, he is liable on 
demand to the allottees, in case the allottee wishes to withdraw from 
the project, without prejudice in this behalf including compensation. If 
the allottee does not intend to withdraw from the project he shall be 
paid by the promoter interest for every month's delay till handing over 
of the possession. The requirement to pay interest is not a penalty as 



the payment of interest is compensatory in nature in the light of the 
delay suffered by the allottee who has paid for his apartment but has 
not received possession of it. The obligation imposed on the promoter 
to pay interest till such time as the apartment is handed over to him is 
not unreasonable. The interest is merely compensation for use of 
money". 
 

Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF Southern 

Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming the view taken in 

the Judgment in Pioneer’s case (Supra) the Hon’ble Supreme Court held that the 

term of the agreement authored by the Developer does not maintain a level 

platform between the Developer and the flat purchaser. The stringent terms 

imposed on the flat purchaser are not in consonance with the obligation of the 

Developer to meet the time lines for construction and handing over possession, and 

do not reflect an even bargain. The failure of the Developer to comply with the 

contractual obligation to provide the flat within the contractually stipulated period, 

would amount to a deficiency of service. Given the one-sided nature of the 

Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to award 

just and reasonable compensation as an incident of the power to direct removal of 

deficiency in service. 

 The Hon’ble Supreme Court, while dealing with the provisions of Section 18 of the 

Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. Anil Patni and another, 

Civil Appeal Nos. 3581-3590 of 2020, decided on 02.11.2020, vide para 23, was 

pleased to observe that the right so given to the allottee is unqualified and if 

availed, the money deposited by thee allottee has to be refunded with interest at 

such rate as may be prescribed and the proviso to Section 18(1) contemplates a 

situation where the allottee does not intend to withdraw from the Project.  In that 

case he is entitled to and must be paid interest for every month of delay till the 



handing over of the possession.  It is upto the allottee to proceed either under 

Section 18(1) or under proviso to Section 18(1). 

 U.P. Government has framed "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter referred to as 

Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate of interest payable by 

the promoter or by the allottee respectively are defined in case of default by either 

of the party. These Rules are extracted below :-  

Rule 9.2(ii) 

The Allottee shall have the option of terminating the Agreement in which 

case the Promoter shall be liable to refund the entire money paid by the Allottee 

under any head whatsoever towards the purchase of the apartment, along with 

interest at the rate equal to MCLR (Marginal Cost of Lending Rate) on home loan 

of State Bank of India + 1% unless provided otherwise under the Rules, within 

forty-five days of receiving the termination notice:  

Provided that where an Allottee does not intend to withdraw from the 

Project or terminate the Agreement, he shall be paid, by the Promoter, interest at 

the rate prescribed in the Rules, for every month of delay till the handing over of 

the possession of the Apartment/Plot, which shall be paid by the Promoter to the 

Allottee within forty-five days of it becoming due. 

 Rule 9.3 

The Allottee shall be considered under a condition of Default, on the 

occurrence of the following events : 

 



 

 

Rule 9.3(i) 

In case the Allottee fails to make payments for 2(two) consecutive demands 

made by the Promoter as per the Payment Plan annexed hereto, despite having 

been issued notice in that regard the Allottee shall be liable to pay interest to the 

promoter on the unpaid amount at the rate equal to MCLR (Marginal Cost of 

Lending Rate) on home loan of State Bank of India + 1% unless provided 

otherwise under the Rules. The Promoter must not be in default to take this 

benefit.  

On examination, we find that these Rules-2018 notified by U.P. Government are in 

consonance with the definition of interest as provided in Section 2(za) of the Act, in 

as much as that the interest chargeable from the allottee by the promoter, in case of 

default in payment as per demand, is equal to the rate of interest which the promoter 

is liable to pay to the allottee, in case of default/delayed possession on the part of 

promoter. 

 Moreover, in terms of the proviso to Section 18(1), it is stipulated that if an allottee 

does not intend to withdraw from the project, then he shall be paid by the promoter 

interest for every month of delay, till the handing over of the possession, at such rate 

as may be prescribed. 

 It is our considered view that drawing light from the above mentioned Rules of 

2018, and the fact that often an allottee/buyer has to supplement his savings by 

taking loan at the MCLR+1 percent interest (compound), the simple rate of 



interest at MCLR+1 percent balances the equities and is in line with the word and 

spirit of the Act and can be taken as “interest at such rate as may be prescribed” 

as mentioned in Sections 12,18 and 19(4) of the Act, till the rate of interest for the 

purpose is notified by the State Government.  

. The Hon’ble Supreme Court vide its judgments (i) Civil Appeal No. 3182 of 2019 

Kolkata West Industrial City Pvt. Ltd. Vs. Devashish Ryudra, (ii) Civil Appeal 

No. 3207 & 3208 of 2019 Marvel Omega Builders Pvt. Ltd. & others Vs. S. 

Wiharis Gokhale & others, (iii) (2018)5 SCC 442 Fortune Infrastructure and 

another Vs. Trevor D. Lima & others and (iv) (2007)6 SCC 711  Bangalore 

Development Authority Vs. Syndicate Bank was pleased to observe that it would 

be unreasonable to require the allottee to wait indefinitely for possession of the 

unit and the allottee is entitled to seek refund of the amount paid by him along 

with compensation. 

 

On the basis of the aforesaid analysis, we are of the considered view that the claim 

of the allottee/appellant for seeking refund of his deposited amount along with 

interest on account of delay in completion of the Project/handing over of 

possession of the allotted Unit/Flat is in consonance with the provisions of 

Sections 18 and 19(4) of the Act, 2016. But so far as rate of interest is concerned, 

in view of "Uttar Pradesh Real Estate (Regulation and Development) (Agreement 

for Sale/Lease) Rules, 2018", it would be just to award rate of interest MCLR+1% 

per annum from the date of deposit. The demand of 24% interest per annum by 

appellant is not justifiable in any way. 

       The learned counsel for respondent also submitted that there is a Tripartite 

Agreement between the appellant, respondent and H.D.F.C. Bank and in 

pursuance of this Agreement the flat in question has been mortgaged to the 



H.D.F.C. Bank and consequently, the appellant has received the loan amount 

which is still unpaid. The learned counsel further stated that in view of this, the 

appellant (borrower) is stopped from getting the refund of deposited amount.  

       The learned counsel for appellant did not place any argument against the loan 

amount taken from the H.D.F.C. Bank but insisted on the fact that as per 

provisions of the Act, 2016 the appellant is entitled to get refund of the deposited 

amount along with interest. 

       After hearing the argument of learned counsel for both the parties, and after 

perusal of the record we come to the conclusion that the appellant has taken a loan 

from H.D.F.C. Bank on the basis of Tripartite Agreement and the same is still 

unpaid. But in this case H.D.F.C. Bank is not, a party to the case so any order 

regarding payment of loan amount directly in favour of H.D.F.C. Bank, by this 

Tribunal, is not proper.   

       However, if the appellant does not pay the loan amount to the H.D.F.C. 

Bank, then Bank is at liberty to file a recovery suit.  But it is also demand of 

equity that there must not be any “unjust enrichment” on the part of any of 

the parties to the suit/appeal. 

       Taking this thought into view, the appellant (borrower) is under an 

obligation to pay the loan amount to the H.D.F.C. Bank on priority basis after 

getting the refund of deposited amount.  

Issue No.4 is answered, accordingly.  

22. Issue No.5. Whether appellant is entitled to get compensation for 

mental agony and financial losses caused due to delay as per 

Section 18 of RERA ACT, 2016? 

The question arises-who is competent to award compensation as per 

provisions of this Act?  



In this context, first of all it is relevant to quote here Section 31 of the 

Act, 2016.  

Section 31.  

“(1) Any aggrieved person may file a complaint with the Authority 
or the adjudicating officer, as the case may be, for any violation or 
contravention of the provisions of this Act or the rules and 
Regulations made thereunder against any promoter, allottee or 
real estate agent, as the case may be. 
Explanation. 
For the purpose of this sub-section “person” shall include the 
association of allottees or any voluntary consumer association 
registered under any law for the time being in force.  
(2) The form, manner and fees for filing complaint under sub-
section (1) shall be such as may be specified by regulations.”  

 Under Section 31, the complaints can be filed either with the Authority or 

with the AO for violation or contravention of the provisions of the Act or the 

Rules and Regulations. Such complaint can be filed against “any promoter, 

allottee or real estate agent”, as the case may be. Such complaint can be filed by 

“any aggrieved person”. The Explanation to Section 31(1) of the Act states that 

for the purpose of said sub-section (1) “person” shall include an association of 

allottees or any voluntary consumer association registered under any law for the 

time being in force. Section 31(2) states that the form, manner and fees for 

filing a complaint under sub-section (1) shall be such as may be prescribed.  

 We further examined Rule 33 and Rule 34 of the U.P. Real Estate 

(Regulation and Development) Rules, 2016, (hereinafter referred to as ‘the 

Rules, 2016’).  The relevant portion of Rule 33 of the Rules, 2016 reads as 

under:- 

“Rule 33. Manner of filing a complaint with the regulatory 
authority and the manner of holding an inquiry by the regulatory 
authority— 



(1) Any aggrieved person may file a complaint with the regulatory 
authority for any violation under the Act or the rules and 
regulations made thereunder, save as those provided to be 
adjudicated by the adjudicating officer, in Form M which shall be 
accompanied by a fee of rupees one thousand in the form of a 
demand draft drawn on a nationalized bank in favour of regulatory 
authority and payable at the main branch of that bank at the station 
where the seat of the said regulatory authority is situated.  

 Explanation- For the purpose of this sub-rule “person” shall 
include the association of allottees or any voluntary consumer 
association registered under any law for the time being in force.  

(2)       xxxxx   xxxxxx   xxxxx 

 It is evident from Rule 33(1) that the complaints filed with the Regulatory 

Authority should be in Form M, except those complaints which require to be 

adjudicated by the Adjudicating Officer. On top of Form M, it is clearly written 

that it is as per provisions of Rule 33(1) and is meant for filing complaint under 

Section 31 of the Act. It means all complaints, except those demanding 

compensation, need to be filed before the Regulatory Authority, on Form M.  

 We further examined Rule 34(1) of the Rules, 2016 which relates to filing 

of complaint with the Adjudicating Officer for compensation. 

 Rule 34(1) of the Rules, 2016 reads as below:- 

“Rule 34(1).  
(1) Any aggrieved person may file a complaint with the adjudicating 

officer for compensation under Sections 12,14,18 and 19 in Form N, 
which shall be accompanied by a fee of rupees one thousand in the 
form of a demand draft drawn on a nationalized bank in favour of 
regulatory authority and payable at the main branch of that bank at the 
station, where the seat of the said regulatory authority is situated: 
 

(2)     Xxxxx   xxxxx   xxxxxx 
 



It clear from the above Rule 34(1) that a complaint for “compensation” under 

Sections 12,14,18 and 19 of the Act is to be filed before the Adjudicating 

Officer in Form N. It is mentioned on top of Form N itself that it is an 

application to adjudicating Officer for claim of compensation under Rule 34(1) 

of the Rules and under Section 31 of the Act read with Section 71 of the Act.  

Thus, it is our considered view that Form N is to be filed before an 

“Adjudicating Officer” for only claiming “compensation” under Rule 34(1); 

where Form M is to be filed before the Regulatory Authority under Rule 33(1) 

of the Rules for all types of reliefs, barring “compensation”, for any violation 

under the Act, Rules or Regulations.  

Section 71 of the Act makes it clear that the scope and functions of the 

Adjudicating Officer (AO) are to adjudicate compensation or interest under 

Sections 12,14,18 and 19 of the Act. The opening words of Section 71(2) of the 

Act make it clear that an application before the AO is only for ‘adjudging 

compensation’. Even in Section 71(3) of the Act, it is reiterated that the 

Adjudicating Officer may direct ‘to pay such compensation or interest as the 

case may be, as he thinks fit’ in accordance with provisions of Sections 

12,14,18 and 19 of the Act.  

Section 71 must not be read in isolation, it must be read with Section 72 

which reads as below: 

“Section 72. Factors to be taken into account by the adjudicating 
officer.-While adjudging the quantum of compensation or interest, as 
the case may be, under Section 71, the adjudicating officer shall have 
due regard to the following facts, namely- 

(a) The amount of disproportionate gain or unfair advantage, wherever 
quantifiable, made as a result of the default; 

(b) The amount of loss caused as a result of default’  
(c) The repetitive nature of the default; 



(d) Such other factors which the adjudicating officer considers necessary 
to the case in furtherance of justice.  

On a conjoint reading of Sections 71 and 72 of the Act, the legislative intent 

becomes explicit. This is to limit the scope of the adjudicatory powers of the 

Adjudicating Officer for determining “compensation or interest as he thinks fit” 

in the event of violation of provisions of Sections 12,14,18 and 19 of the Act.  

On the basis of the aforesaid analysis, while answering the issue no.5 

against the respondent, we hold that under the Scheme of the Act, 2016, it is the 

Adjudicating Office alone who is competent to examine and grant 

compensation on the basis of parameters/factors laid down in Section 72 of the 

Act, 2017.   

Issue No.5 is answered, accordingly.  

23. Issue No.6. Whether appellant is an investor and not a consumer, 

hence the complaint is not maintainable before Regulatory 

Authority in view of the provision of Real Estate (Regulation and 

Development) Act, 2016 as mentioned in reply to the appeal? 

In this regard, the learned counsel for respondent submitted that the 

complaint presented before the Regulatory Authority is not maintainable because 

the complainant/appellant is an investor and not a consumer. 

Rebutting the argument of counsel for respondent, the learned counsel for 

appellant, submitted that the argument submitted by learned counsel for 

respondent is devoid of logic because the appellant in this case is not an investor, 

he is an allottee.  

In this context, we perused Section 2(d) which defines the term allottee, as it 

is reproduced here under:- 



“Section 2(d) – “allottee” in relation to a real estate project, 
means the person to whom a plot, apartment or building, as the 
case may be, has been allotted, sold (whether as freehold or 
leasehold) or otherwise transferred by the promoter, and 
includes the person who subsequently acquires the said 
allotment through sale, transfer or otherwise but does not 
include a person to whom such plot, apartment or building, as 
the case may be, is given on rent.” 

Here it is also relevant to mention  the object of the U.P. Real 

Estate(Regulation and Development) Act, 2016. 

The Real Estate (Regulation & Development) Act, 2016 has been enacted to 

establish   the   Real   Estate   Regulatory   Authority   for   regulation   and 

promotion of  the  real  estate  sector   and   to   ensure  sale of plot, apartment or   

building, as the case may be, in an efficient and transparent manner and to protect 

the interest of consumers in the real estate sector and to establish an adjudicating 

mechanism for speedy dispute redressal and also to establish the Appellate 

Tribunal to hear appeals from the decisions, directions or orders of the Real Estate 

Regulatory Authority and the Adjudicating Officer and for matters connected 

therewith or incidental thereto .  

Thus, in view of the definition of “allottee” as given above in Section 2(d) 

and keeping in mind the object of the Act, indisputably, it can be said that the 

appellant/complainant in this case is an allottee and not an investor. Moreover, the 

Act, 2016 itself does not differentiate the expression “allottee” and allottee who 

may be termed as investor. 

Apart from this, if the respondent/Builder-Company was serious on the 

point that the complaint is not maintainable before the Regulatory Authority, then 

this question ought to be raised before the learned Authority, but Builder-

Company failed to do so, hence the argument of learned counsel for respondent is 

not sustainable before this Hon’ble Tribunal.  



Issue No.6 is disposed of, accordingly.    

24. Issue No.1 relates to-Whether the judgment and order dated 

05.04.2019 passed by the U.P. Regulatory Authority/Bench II, 

Regional Office, Gautam Buddha Nagar, in Complaint 

No.320187583 (Anand Nayan Rawat vs. M/s. Devika Gold Homz 

Pvt. Ltd.) is liable to be set aside and modified for the reasons 

mentioned in appeal? 

      In view of the aforestated discussion, we are of the considerd view that the 

judgment and order dated 05.04.2019 has been passed by the Regulatory Authority 

without keeping in mind the object and spirits of the U.P. Real Estate (Regulation 

and Development) Act, 2016. Hence, the same is not sustainable in the eyes of law 

consequently, it deserves to be set aside.  

     Issue No.1 is, decided in affirmative in favour of appellant.  

O R D E R 

 The impugned judgment and order dated 05.04.2019 passed by the learned 

Regulatory Authority in Complaint No.320187583 (Anand Nayan Rawat 

vs M/s Devika Gold Homz Pvt. Ltd.) is set aside, consequently, the 

instant Appeal No.41/2018 is allowed with the following directions: 

(i) The respondent is directed to refund the amount deposited by the appellant along 

with interest at the rate of MCLR+1% from the date of deposit till the date of 

actual payment, within 45 days from the date of uploading the order on e-portal of 

the Tribunal and the appellant is also directed to discharge his financial liability, if 

any, due upon him.  

(ii) The appellant is at liberty to move an application for compensation as permissible 

under the Act, 2016.  



(iii) Non-compliance of the order shall be executable by the U.P. Real Estate 

Regulatory Authority as per provisions of the Act, 2016.  

(iv) No order as to costs.  

 

 

Dated: Sept. 07, 2021                         (K.K Jain)                      (T.B. Singh)  
                                                 Technical Member            Judicial Member 
 
        Judgment signed, dated and pronounced in open Tribunal/Court.    
 
 
 
Dated: Sept.07, 2021                         (K.K Jain)                      (T.B. Singh)  
                                                 Technical Member            Judicial Member      

 

(K.K. Jain)                           (T.B. Singh) 

Dated: 07.10.2021 
VIJAYKUMAR 


