S1. No. 14
BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.
Appeal No.33 OF 2022
Anyj Singla . Appellant.

Vs.

WTC Noida Development Company Pvt.Ltd.  ....... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr.Devindar Singh Chaudhry, Technical Member.

1. Heard Sri Siddharth Nandwani, learned counsel for appellant allottee.

2. By the instant appeal the appellant/allottee is raising challenge to the
order dated 25.09.2020, passed by the Uttar Pradesh Real Estate
Regulatory Authority, Gautam Budh Nagar (for short, Regulatory
Authority), in Complaint No.NCR144/12/0232/2019, whereby, a
direction came to be issued to the respondent promoter to handover
possession of the unit. The appellant in the appeal is claiming refund of

his deposit in a delayed project.

3. The short question that arise for consideration is whether the appellant
would fall within the definition of an allottee of a virtual space in the
project as against physical apartment/shop/plot as the case may be. In the
alternative whether the Real Estate (Regulation & Development) Act,
2016 (for short, Act 2016) would apply on an investment in a project for

virtual space.
4.  The facts inter-se parties are not in dispute.

5. The respondent/promoter floated an IT/ITES project at Technology Park
known as, ‘World Trade Centre Noida’ situated at Plot No. TZ-13A,
Sector Tech Zone, Greater Noida Industrial Development Authority,

District Gautam Budh Nagar, U.P. The appellant/allottee vide application



dated 19.08.2013, booked a unit admeasuring 1000 sq. ft. on the fifth
floor at the rate of Rs. 4,653/- per sq. ft. Pursuant thereof, an unlockable
Unit No. IC-L-08-08B & 09A was allotted to the appellant upon payment
of a booking amount of Rs. 2,00,000/- on 26.09.2013. As per the terms of
the agreement executed between the parties, the appellant was allotted an
unlockable unit i.e. virtual space unidentifiable by boundary. In other
words, as per agreement allottee was not entitled to physical possession
of the unit (space). Article 1.1.28 of the said agreement defines an
'unlockable unit' as a unit that is undivided, incapable of separate use, and
forms part of a larger unit. Furthermore, in accordance with Article 11.1
of the agreement, it is expressly stipulated that an allottee of an
unlockable unit shall not be entitled to receive physical possession of the

said unit.

The question is no longer res integra. The matter with regard to
maintainability of the complaint for virtual unidentifiable space came to
be decided in Anchal Garg Vs. WTC Noida Development Company
Pvt. Ltd. (Appeal No.762 of 2022), decided on 21.03.2025. In Anchal
Garg (supra), the question posed that came to be framed in para-6 of the

judgment, is extracted :

“6. The short question that falls for consideration is as to whether
the complaint of the appellant allottee would be maintainable for
refund of deposit made for virtual building in a commercial
establishment, and/or, whether sale and purchase of virtual space in
a commercial space would fall within the scope and ambit of Real
Estate (Regulation & Development) Act, 2016 (for short — Act,
2016).”

On considering the ambit and scope of Act, 2016, and the various
definitions thereunder, this Tribunal returned a finding in paras 19 and 20

of the above noted judgment, which is extracted:

19. Having due regard to the provisions of the Act, 2016, it is
crystal clear that Act, would not apply to sale and purchase of
virtual/un-lockable/non-lockable space. At the most, it can be
safely inferred that appellant allottee had made an investment in a
commercial venture to earn lease rent for his investment. The
investment was not made for a physical space identifiable and
demarcated in the real estate project.



20. It is admitted by the learned counsel for the appellant that as

per terms and conditions of the agreement, he is not entitled to
physical possession of the virtual space allotted to him by the
promoter. The only right that accrues to the appellant allottee in
terms of the agreement for sale is towards receiving
rent/fees/income for the space after deducting expenses, brokerage,
fees etc. The premises (unit)/ real estate project in which the
virtual space is located would be employed for its utilization by
any person/entity, association/company/persons of the unit
(physical space) other than the allottees/purchasers of virtual
space within the unit.

6. Having due regard to the facts and circumstances of the case in hand and

the decision rendered in the case of Anchal Garg (supra), the appeal fails,

accordingly, dismissed. The complaint consequently is rejected being

not maintainable under Act, 2016. The question is accordingly answered.

7. Dismissal of this appeal, however, shall not preclude the appellant from

taking remedy before any other forum as per law, if so advised.

&. No order as to costs.

Dated: 22.08.2025

Irfan/ Sanya

(Devindar Singh Chaudhry) (Suneet Kumar)



