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Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Rameshwar Singh, Administrative Member.

Heard learned counsel for the parties and perused the record.

The appellant allottee, by the instant appeal, is raising challenge to the
judgment and order dated 06.12.2024 passed by U.P. Real Estate
Regulatory Authority at Gautam Budh Nagar (for short, ‘Regulatory
Authority’), in Complaint No. NCR144/02/105140/2023, whereby,
complaint of the appellant came to be allowed, directing the respondent to
pay interest/compensation at Rs. 45 per sq. yard, with effect from
31.10.2015 to 30.04.2017 in terms of the agreement and for the remaining
period until 02.06.2022 at MCLR+1 percent, in terms of Section 18(1) of
Real Estate (Regulation and Development) Act, 2016 (for short, ‘Act

2016°).



The appellant-allottee, by the instant appeal, seeks modification of the
impugned order only to the extent that the interest granted at Rs. 45 per
Sq. yard, may be enhanced to the prescribed rate of interest at MCLR+1

percent.

The short question that arises for consideration is whether, learned
Regulatory Authority was justified in granting interest as per terms and
conditions of the agreement at Rs. 45 per sq. yard, for an ongoing project

until enforcement of Act 2016.

The facts, inter se, parties are not in dispute.

The appellant came to be allotted a plot, bearing No. C-28, admeasuring
350 Sq. yds., vide allotment letter dated 15.03.2011, in the residential
project launched by the respondent in the name and style, ‘Greenbay Golf
Village’, being developed at Gautam Budh Nagar. As per terms and
conditions of the agreement, the project was to be completed within 18

months plus 90 days, i.e. on or before 30.10.2015.

Admittedly, the project was inordinately delayed, aggrieved, appellant
instituted a complaint, seeking possession and interest. The complaint
came to be allowed by passing the impugned order, granting differential
rate of interest in terms of the agreement until enforcement of Act 2016

and thereafter, at MCLR+1 percent. Hence, the appeal.
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The learned counsel for the respondent submits that the appellant-allottee
shall be bound by the terms and conditions of the agreement duly entered
by him. It is further submitted that as per the decision rendered by the
Hon’ble Supreme Court in M/s Newtech Promoters and Developers Pvt.
Ltd. Vs. State of U.P. and others, 2021 SCC Online SC, 1044, Act 2016
is retroactive, hence, learned Regulatory Authority did not commit an

error in granting differential of rate of interest.

The learned counsel for the appellant submits that after implementation of
Act 2016, the terms and conditions of the agreement, including
interest/compensation provided for the delayed period, would be governed
by the provisions of Act 2016. The terms and conditions of the agreement,
which is in conflict with Act 2016, such terms and conditions, detrimental
to the allottee cannot be enforced in view of Section 23 of the Indian

Contact Act, 1872.

Section 18 (1) of Act, 2016 is extracted:

“(1) If the promoter fails to complete or is unable to give possession of

an apartment, plot or building, —

(a) in accordance with the terms of the agreement for sale or, as the case

may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any

other reason, he shall be liable on demand to the allottees, in case the
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allottee wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in
respect of that apartment, plot, building, as the case may be, with
interest at such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be

prescribed.”

In other words, the rate of interest prescribed statutorily would govern
the parties to the agreement in the event of the contingency happening,
that is, promoter fails to ‘complete’ or is unable to ‘give possession’ of a
unit. The terms of the agreement to the extent being in conflict with the
statutory provision would not be enforceable. It is trite principle of law

that an agreement enforceable in law is a contact binding the parties.

The learned counsel for the respondent has placed reliance on Rule 9.2 to
urge that rate of interest for delay in completion of the project has not been
provided, therefore, the rate agreed between the parties to the agreement

would apply.

Rule 9.2 of Real Estate (Regulation and Development) Agreement for
sale/ lease Rules, 2018 is extracted:

9.2 In case of Default by Promoter under the conditions listed above

a non-defaulting allottee is entitled to the following:
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(ii) The allottee shall have the option of terminating the Agreement in
which case the Promoter shall be liable to refund the entire money paid by
the allottee under any head whatsoever towards the purchase of the
apartment, along with interest at the rate equal to MCLR (Marginal Cost
of Lending Rate) on home loan of State Bank of India +1% unless provided
otherwise under the Rules. within forty-five days of receiving the
termination notice:

Provided that where an Allottee does not intend to withdraw from the
Project or terminate the Agreement, he shall be paid, by the Promoter,
interest at the rate prescribed in the Rules, for every month of delay till
the handing over of the possession of the [Apartment/Plot], which shall
be paid by the Promoter to the Allottee within forty-five days of it

becoming due.

Learned counsel for the respondent submits that Proviso to Rule 9.2 (ii),
does not prescribe the rate of interest. In the event, the allottee does not
intent to withdraw from the project or terminate the agreement. In other
words, it is urged that the rate of interest has been prescribed at MCLR+1
percent payable to the allottee on termination of the agreement for an
incomplete project. It is therefore, urged that the rate of interest prescribed
by the agreement would bind the appellant. In case the appellant does not

intend to withdraw from the project.

The submission of the learned counsel for the respondent is misconceived
and suffers from fallacy. The Legislature has prescribed the rate of interest

in Rule 9.2 in case of default by the promoter. The prescribed rate, inter
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alia, would govern Section 18 (1), as well as, proviso to Section 18 (1) of
the Act 2016.

In the event, the project is incomplete or possession of the unit has not
been handed over to the allottee in a completed project, allottee has two
options either to terminate the agreement or continue in the delayed
project. In both the eventuality, allottee is entitled to receive interest on
his deposit at the prescribed rate. The rate 1s prescribed under Rule 9.2,
would be applicable in both the eventualities, i.e. on termination of the
agreement or where the allottee exercises his option to continue in the
project.

It is trite principle of law, that proviso generally is an exception to the
main provision, had the Legislature intended to provide different rates of
interest it would have provided expressly. In not doing so the rate of
interest prescribed for Section 18 (1) would also be applicable to the
proviso to Section 18 (1) of the Act 2016. The interest payable under
Section 18 (1) is on the deposit, therefore, the rate would be uniform.
Whether the allottee terminate the agreement or continues in the project.
In absence to mention the rate in proviso to Rule 9.2 (i1), the prescribed
rate of interest would be similar i.e. a MCLR+1 percent. The interest
component payable by promoter to the allottee in terms of Section 18 (1)
1s compensatory and not penal. Hence, differential rate of interest was not

prescribed by the Legislature, nor, can it be imposed by the promoter upon
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the allottee in terms of the agreement, which would to that extent be
unenforceable against the allottee.

It is not in dispute that the occupancy /completion certificate (OC/CC) of
the project came to be received by the respondent on 18.05.2022.
Thereafter, offer of possession came to be made on 02.06.2022.

In view thereof, since the project, admittedly, was an ongoing project,
appellant shall be entitled to interest as prescribed by the statute i.e.
MCLR+1 percent on his deposit from the date of default.

The question is accordingly answered.

Having regard to the facts and circumstances of the case, and for the
reasons assigned hereinabove, the appeal succeeds and is allowed by

passing the following orders: -

(1) The respondent is directed to compute and pay interest on deposit to
the appellant with effect from 31.10.2015 at MCLR+1 percent in
terms of Section 18(1) of the Act 2016, within 45 days from date the
order is uploaded. The amount already paid to the appellant shall be
adjusted.

(1) The impugned order passed in the complaint stands modified to the

extent hereinabove.

(111) No order as to cost.

Dated: 31.03.2026 (Rameshwar Singh) (Suneet Kumar)
Nikita.../-



