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Hon’ble Mr. Justice Suneet Kumar, Chairman

Hon’ble Mr. Rameshwar Singh, Administrative Member.

l.

Case taken up in the revised call.

Heard Ms. Fuhar Gupta, learned counsel for appellant and Sri Yashonidhi

Shukla, learned counsel for respondent.

The appellant promoter by the instant appeal is raising challenge to the
judgment and order dated 22.12.2021 passed by the U.P. Real Estate
Regulatory Authority at Lucknow (for short ‘Regulatory Authority’) in Case
No. LKO157/12/64677/2020, inter alia, directing the appellant promoter to
refund the registration amount along with interest at MCLR+1 per cent after

deducting 20 percent.

The short question that arises for consideration is whether the impugned order
is in terms of the agreement/ allotment letter dated 31.01.2018, and/or,

whether promoter is entitled to forfeit the registration amount.
The facts, inter se, parties are not in dispute.

The respondent allottee made an application on 23.12.2017, for allotment of
3BHK flat, in the residential project floated by the appellant promoter, in the
name and style, “KDA Signature Green Scheme”, situated at Vikas Nagar,
Kanpur. Pursuant to the application, allotment letter dated 31.01.2018 came
to be issued, allotting the flat, bearing No. B-301 (3BHK). The sale
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consideration of the unit was at Rs.58,30,000/-, 10 percent registration amount
at Rs. 5,83,000/- came to be deposited by the respondent on 23.12.2017. As
per the terms of the allotment letter, one fourth amount of the sale
consideration at Rs.8,74,500/-, was to be deposited by the respondent allottee
on 01.02.2018.

On specific query, learned counsel for respondent informs that no further

installment came to be deposited except the registration amount.

It appears that the appellant had not obtained necessary approvals and
environmental clearance for the project, accordingly, the construction could
not commence timely. Aggrieved, respondent allottee instituted a complaint
bearing no. 5201810471 before UP RERA, seeking refund of the registration
amount. The complaint came to be disposed of, in an ex-party proceedings,

vide judgment and order dated 17.07.2018.

Learned Regulatory Authority directed the appellant promoter not to charge
any amount from the complainant till permission/environmental clearance is
received, secondly, the respondent allottee shall be entitled to deposit the
subsequent installment after the relevant clearance is obtained, further, no
penal interest on the installment would be charged. Accordingly, appellant was
directed to amend the payment plan. On specific query, learned counsel for
respondent informs that the respondent allottee accepted the order and did not
file any appeal. In other words, respondent allottee was duly satisfied with the

order.

It is informed that proceedings under Section 63 of RERA Act, 2016, came to
be initiated by the respondent allottee for compliance of the judgment and
order dated 17.07.2018. The proceedings under Section 63 came to be
disposed of vide order dated 24.02.2021, wherein, the statement of the
appellant promoter came to be recorded that the project since has been duly
completed. During pendency of the execution proceedings under Section 63,
the respondent allottee instituted the present complaint on 11.12.2020, seeking
refund of the registration amount along with interest thereon. In other words,
respondent instituted second compliant after completion of the project,

seeking refund of his deposit.
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Learned counsel for appellant submits that since the respondent allottee
sought termination of the agreement/unit after completion of the project i.e.
31.01.2020, in the circumstances, appellant promoter is entitled to forfeit the
registration amount and refund the balance amount, if any, in terms of Clause
6.1 of the brochure of the scheme, read with, Clause 3 of the allotment
letter/agreement dated 31.01.2018. Our attention has been drawn to the clause
of the allotment letter, which categorically provides that in the event allottee
seeks termination of the allotment/unit, the promoter would refund entire
amount after deducting the registration amount. Registration amount noted in
the allotment letter is at Rs.5,83,000/- 1.e. 10 percent of the sale consideration.
In terms of the agreement, it is urged that appellant is not entitled to refund
any amount to the respondent allottee in view of the agreed terms and

conditions.

We have carefully perused the allotment letter and the terms and conditions
contained therein, Rs.5,83,000/- was deposited by the allottee (10 per cent of

the sale consideration) towards registration amount.

The learned counsel for the respondent, further submits that Regulatory
Authority committed an error in directing deduction of 20 percent of deposit
and refunding the balance amount along with interest. It is contended that, as
per law laid down by Hon’ble Supreme Court, only 10 percent of the basic
sale price can be considered reasonable amount liable to forfeiture. It is urged
that the appellant has forfeited only 10 percent amount. In Godrej Projects
Development Ltd Vs. Anil Karlekar (2025 SCC OnLine SC 222) decided
on 03.02.2025, the Court while answering the question as to whether
forfeiture of 20 percent of basic sale price (BSP) was reasonable and legally
enforceable, held, that forfeiture of 20 percent of BSP was excessive and
unreasonable and only 10 percent of BSP can be forfeited by the promotor.
After perusing the terms of the developer-buyer agreement in the given case,
Supreme Court pointed out that the agreement, imposing unreasonable terms
and conditions, is one-sided favouring the developer, therefore, falls under the

ambit of ‘unfair trade practice’.

In the circumstances, we are of the opinion that Regulatory Authority
committed an error in misreading the terms and conditions of the agreement,

further, in terms of Section 18 of the RERA Act, 2016, since the respondent



allottee has sought termination of the agreement after completion of the
project, in that event appellant promoter is entitled to forfeit 10 percent of sale

price 1.e. registration amount.
15.  The question is accordingly answered.

16. The appeal is allowed. The impugned order dated 22.12.2021, passed by the
Regulatory Authority in Case No. LKO157/12/64677/2020, is set aside and
quashed.

17. No order as to cost.

(Rameshwar Singh) (Suneet Kumar)
Dated: 08.01.2026
Ranjeet



