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The present appeal has been preferred by Javin Construction Private
Limited (hereinafter referred to as the ‘appellant’) under Section 44(1)
of the Real Estate (Regulation and Development) Act 2016 (hereinafter
referred to as ‘the Act 2016) against the order dated 23.07.2019 passed
by the U.P. Real Estate Regulatory Authority, Regional Office, Gautam
Budh Nagar (hereinafter referred to as the ‘Regulatory Authority’) in
Complaint No0.1201928986, whereby the appellant/promoter was
directed, under Section 18 of the Act 2016, to ensure delivery of legal
possession of alternative unit in the same phase/project immediately,
after restoration of allotment of the complainant/respondent and in case
the appellant/promoter is not in a position to comply the said order then
the appellant/promoter was directed to ensure refund of amount
deposited by the respondent/complainant with interest at the rate of
MCLR+1% per annum, within 45 days from the date of passing of the

order.

The facts of the case, in brief, as culled out from the memo of appeal,
are that on the basis of application of Sri Praveen Chaddha, the
respondent, dated 08.02.2014, he was allotted Apartment No. AM-1410

in Tower M-10, at 14™ Floor. Pursuant to the allotment of an
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apartment, a Builder Buyer Agreement dated 06.06.2014 was executed

between the appellant and the respondent.

As per agreement, the possession of the apartment was to be offered
within 48 months from the date of execution of the Builder Buyer

Agreement. As such the possession of the apartment was to be offered

by 05.06.2018.

The respondent had opted for Time Linked Plan for paying the
consideration towards the apartment. The appellant and the respondent,
at the time of execution of the Builder Buyer Agreement, had agreed to

the timelines as duly drawn in the Builder Buyer Agreement.

That timely payment of consideration was sine qua non for the

transaction executed between the appellant and the respondent.

The appellant, after completing the construction of the apartment, made
offer of possession to the respondent vide letter dated 12.10.2017. Vide
same letter dated 12.10.2017, the appellant requested the respondent to
pay the remaining consideration payable at the time of offer of

possession as per the schedule drawn in the agreement.

Vide letter dated 07.10.2018 the respondent was reminded for paying
the remaining consideration. Vide letter dated 15.10.2018 the
respondent was further reminded for paying the remaining
consideration. An email dated 15.10.2018 was further sent to the
respondent providing break-up details of the amount being demanded
from the respondent. A letter dated 30.11.2018 was again sent to the

respondent requesting him to pay the remaining consideration.

The respondent, despite receiving the aforesaid letters of demand failed
to pay the remaining consideration. The appellant, therefore, by
exercising the right of termination of agreement for want of
consideration as per the time schedule, sent a letter dated 15.12.2018 to
the respondent intimating him about the intention of the appellant to
cancel the apartment. Vide same letter dated 15.12.2018 a final request

for payment of consideration was also made to the respondent.

Though the appellant had every right to demand interest on delayed

payment of consideration, however, on account of good gesture no
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amount towards interest was ever demanded from the respondent. The
amount so demanded was in total compliance of the terms of the

agreement.

On 15.12.2018 a letter was sent by the respondent to the appellant
stating vague and fallacious claim of the respondent about the
development of the project though the part completion certificate of the
project was already received by the appellant from the Ghaziabad
Development Authority vide letter dated 25.01.2018.

As per agreed terms, the respondent was under obligation to take the
possession of the apartment as and when it was offered, however, the
respondent did not choose to take the possession of the apartment nor
did he choose to pay the remaining consideration as was being

demanded from the respondent.

The appellant ultimately vide letter dated 03.01.2019 cancelled the
allotment of the apartment of the respondent for want of payment of
consideration by the respondent despite repeated requests and
accordingly the respondent was informed vide letter dated 07.01.2019
and vide same letter the respondent was requested to initiate the process

of refund in terms of the agreed terms and conditions.

The respondent being aggrieved preferred a complaint before the
Regulatory Authority which was registered as Complaint No.
12101928986. The said complaint was decided by the Regulatory
Authority vide impugned order dated 23.07.2019.

Although the appellant has mentioned various grounds in the memo of
appeal to challenge the impugned order, but during the course of
arguments the learned counsel for the appellant did not press grounds
AK,L & N. Rest of the grounds pressed by the learned counsel for the

appellant are as follows:--

B.  The Regulatory Authority ought not to have directed the
appellant to allot the alternative apartment to the respondent in
the project/phase once the Regulatory Authority has upheld the

cancellation done by the appellant in as much as the appellant has



not been directed to restore the allotment of the apartment to its

original number.

The Regulatory Authority without any basis has assumed the
jurisdiction under Section 18 of the Act 2016 while granting the
relief under the facts and circumstances of the case. Section 18
of the Act 2016 does not empower the Regulatory Authority to

restore the cancellation of the apartment.

The Regulatory Authority has wrongly directed the appellant to
pay the consideration received from the respondent along with

interest.

The Regulatory Authority has unduly enriched the respondent by
granting the interest despite of the fact that the respondent is not
entitled for payment of interest as the allotment has been
cancelled for want of payment of consideration which constitutes
the fundamental breach of agreement. The appellant is rather

entitled to forfeit the earnest money.

The Regulatory Authority failed to appreciate that the claim of
the respondent was a fallacious claim and was based on surmises

and conjectures.

The Regulatory Authority has failed to interpret the terms and
conditions of the agreement executed between the appellant and

the respondent, for deciding the /is in hand.

The Regulatory Authority has failed to appreciate that payment
of consideration on time is sine qua non for the purpose of
seeking the possession of the apartment; the respondent having

failed to do so is not entitled for any relief.

The Regulatory Authority failed to appreciate the deliberate
inaction on the part of the respondent in not paying the

consideration on time.

The Regulatory Authority failed to appreciate that as per

provisions of Section 19 of the Act 2016, the respondent was
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duty bound to pay the consideration towards the allotment of the

apartment.

M.  The Regulatory Authority cannot direct for payment of interest
with retrospective effect i.e. from the date of acceptance of
deposit from the respondent. Under the facts and circumstances
the respondent is not entitled to get the amount of consideration
along with interest as it is the respondent who is in fault for not
paying the consideration on time which led to cancellation of

allotment.

O.  The Regulatory Authority has not considered the pleadings of the
appellant while passing the impugned order as such the order

impugned is bad in law.

P. The Regulatory Authority without any finding against the
appellant has proceeded to pass the impugned order. The

impugned order is non-speaking order.

Q.  The impugned order suffers from the vice of perversity as the
Regulatory Authority has proceeded to dispose of the complaint

entirely on different facts and circumstances.
The appellant has prayed for the following reliefs:--

(1)  To set aside the impugned order dated 23.07.2019 passed by the
Regulatory Authority.

(1))  To award costs in favour of the appellant.

The respondent submitted his reply to the memo of appeal and
submitted that the appellant was only interested in the remaining
consideration vide his letter dated 12.10.2017. The amount of
Rs.20,49,963/- asked in the demand note does not match with the figure
of pending amount of Rs.18,30,300/- as per agreement.

Before issue of reminder letter dated 07.10.2018, the respondent made
several calls to the appellant’s office, but no satisfactory answer was
given for the demand of exorbitant amount. When insisted for a written

clarification, the appellant’s representative, Smt. Vidhi Rastogi, sent an
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unauthentic picture mentioning GST applicability through email dated
19.03.2018.

The appellant never sent email to the respondent. The appellant only
sent reminders for payment of remaining consideration but never
responded to his telephonic requests of removing the illegal demand of

GST.

After realizing the doubtful intentions of the appellant, the respondent
visited the appellant’s project and office on 15.12.2018 to handover the
written reply to the communication made by the appellant, but Mr.
Deepak Rawat (Director) and his brother read that letter and refused to
give any receiving of the same and returned the letter and also
threatened to cancel the allotment. The respondent sent the said letter
dated 15.12.2018 to the appellant, through email dated 16.12.2018.
Thereafter the appellant issued letter of intimation of cancellation of flat
dated 15.12.2018 and cancelled the allotment of apartment vide letter
dated 03.01.2019. This act of appellant cannot be treated as good
gesture, as the appellant has willfully delayed the meeting out of the
demand of remaining consideration by charging exorbitant amount of

GST and the respondent was not in a position to pay that.

The allegation of the appellant that the respondent sat over the matter
for a long time is highly objectionable. The letter of respondent dated
15.12.2018 was the befitting reply of the communication of the
appellant.

The respondent was very much ready to take possession of the flat and
pay the remaining consideration, but the appellant never honored the
request of the respondent for genuine demand towards remaining

consideration.

The appellant has not filed any reply to the objection of the respondent

to the memo of appeal.

Heard Sri Siddharth Nandwani, learned counsel for the appellant and

Sri Praveen Chaddha, the respondent in person.



8. Before we proceed to examine the claim/grievance of the appellant we
deem it proper to extract the relevant provisions of the Builder Buyer

Agreement dated 06.06.2014 as under:--
Builder-Buyer Agreement.

This agreement is made and executed at Ghaziabad, Uttar Pradesh, this 06
day of 06, 2014.

SUMMARY

5. And whereas the Allottee/Allottees has/have applied to the Builder as per
Applicable no. .... Dated 08.02.2014 for allotment of apartment NO.
AM-1410 in tower M-10 on Floor 14" having an approximate super
area of sq.ft. 1110 (approximately), Sq. Meter 103.12 (approximately)
and a covered area including balconies is approximately ----- sq.ft.------
-sq.mtr. against the total sale consideration of Rs.30,50,500/- (Service

tax will be charged extra) as per details below:

TOTAL SALE PRICE

A. Basic Unit Cost of the Apartment Rs.30,50,500/- All

(including covered car parking usage rights)  Inclusive.

4. EARNEST MONEY & ITS FORFEITURE

In token of the genuineness of the transaction on the part of the
allottee/allottees undertakes/undertake and stands/stand liable to pay
the agreed earnest money which shall be 10% of the basic unit cost of
the apartment/unit. In case of non-payment or delayed payment of any
installment or payment due, by the due date as noted in the schedule,
the builder shall have the absolute and unqualified right to cancel the
allotment and forfeit, in its entirety, such earnest money.

9. POSSESSION

9.1 The builder shall endeavor to offer possession of the
apartment/unit to the allottee/allottees, within a period of 48 months
from the date of the present agreement, subject to timely payment of the
consideration and all other dues/charges by the allottee/allottees.
However, any time loss occasioned by the complete stoppage or slow
down of the development activity due to force majeure, act of God, any

restriction, restraint put by any competent authority and/or courts of



law, time taken by any competent authority in granting any necessary
or required permission including sanctions of the buildiOngs/zoning
plans, grant of completion and occupation certificates, lack or non-
availability of construction material, water supply, electric supply, or
due to any situation/circumstances beyond the control of the builder
and which is not created by the builder by its own willful neglect and
default, shall be excluded while computing the aforesaid period. It is
specifically made clear that if the aforesaid time period is extended
because of any of the aforesaid reasons, no claim by way of
damages/compensation, as provided herein or otherwise, shall lie
against the builder for such extended period and such extended period
shall be excluded while computing the period of delay, if any, in

offering possession of the apartment/unit.

9.2  That a written intimation offering possession of the allotted
apartment will be sent to the intending allottee/allottees and a “Fit-out
period” of one quarter of year will commence from the date of offer of
possession. The said “Fit-out period” is in order to facilitate the
intending allottee to communicate the exact date by which he/she/they
will be taking over the physical possession of his/her allotted after
complying with the requisite formalities viz. obtaining NOC from the
accounts department of the builder, registration of sale deed etc. The
installation of sanitary ware, wash basin, kitchen sink, hardware
accessories, final touch of paint etc. will be done during the said “Fit-
out period” only, which will take 20 to 25 days for the individual
apartment and the intending allottee/allottees may get these final

installations done in his/her/their own presence, if so desired.

9.3  However, if there is delay in handing over possession of
apartment after expiry of “fit-out period” due to any other reason(s),
the builder will pay the intending allottee/allottees delayed possession
charges (@ Rs.5/- per sq.ft. per month in respect of the super area of the
apartment for delayed period only (commencing from the date of expiry
of ‘fit-out period”) provided that all due installments/other dues
payable by the concerned intending allottee/allottees were received in

time and he/she/they has/have complied with all requisite formalities



viz. obtaining NOC from accounts department of the builder,

registration of sale deed etc.

9.4 In case intending allottee/allottees fails/fail to take possession of
apartment within the given “Fit-Out Period”, Rs.100.00 per day will be
charged for delay of first month and Rs.200.00 per day charged for
delay during second month from date of expiry of said ‘‘fit-out period”.

9.5  The allottee/allottees shall be entitled to examine and inspect the
progress of construction work in order to ascertain and satisfy
himself/themselves as to quality of the construction material & work.
On handing over possession of the aforesaid apartment, sold to the
buyer, the buyer shall be left with no claim against the builder of any
nature whatsoever including as to any item of work, quality of work,

material, installation or anything else.

13.PAYMENT OF TAXES/STATUTORY DUES

13.1 The allottee/allottees shall be liable to pay taxes including
property tax, assessments, charges, levies, external development
charges and all other dues, by whatever name called, assessed,
imposed or levied by the municipal or other authorities statutory or
otherwise, in proportion to the super area of the apartment allotted.
The liabilities shall equally extend to any of such dues etc. if enhanced
with retrospective effect irrespective of the date of execution of the sale
deed in his/their favor. The builder shall invariably have lien on the

allotted apartment for recovery of such dues and charges.

13.2 The allottee/allottees has/have been aspired that as per
government notification, the service tax is payable on the payment
made by the allottee/allottees to the builder and the allottee/allottees
has/have agreed to pay the applicable service tax to the builder as per
the said notification and/or any future notification that may amend/alter

the said notification.

9. In the online complaint dated 15.01.2019 the complainant/respondent
sought the following relief:--
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1. Please instruct builder Sh. Deepak Rawat for reversal of his
unilateral decision to cancel the allotment of Flat No. AM-1410 and

settle dispute,

On examination of the pleadings, record and submission of the parties,

we deem it proper to frame the following issues:--

(1)  Whether the order of the Regulatory Authority is beyond

pleadings and prayer of the complainant/respondent in the

complaint filed on 15.01.2019?

(2)  Whether the Regulatory Authority was required to record reasons
while deciding the complaint filed by the respondent?

Issue no. (1) warrants us to examine as to whether the Regulatory
Authority passed the impugned order dated 23™ July, 2019 beyond the

pleadings of the complainant/allottee.

The issues of pleading, prayer & moulding of reliefs have been
examined time & again by Hon'ble Supreme Court as well as by the
Judicial Forums holding therein that the rights of the parties stand
crystallized on the date of institution of the proceeding and no party
should be permitted to travel beyond the pleadings & prayer.

In Bhagwati Prasad vs. Shri Chandramaul AIR 1966 SC 735, the

Hon'ble Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be ignored,
because it is the pleading that lead to the framing of issues and a
trial in every civil case has inevitably to be confirmed to the issues
framed in the suit. The whole object of framing the issues would
be defeated if parties allowed to travel beyond them and claim or
oppose reliefs on grounds not made in the pleadings and not

)

covered by the issues.’

11.2 In S.8. Sharma and Ors. Vs. Union of India (UOI) and Ors. AIR

1981 SC 588, the Hon'ble Supreme Court observed that:-

“We are of the opinion that the Courts should ordinarily insist on
the parties being confined to their specific written pleadings and

should not be permitted to deviate from them by way of
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modification or supplementation except through the well-known
process of formally applying for amendment. We do not mean that
justice should be available to only those who approach the Court
confined in a strait-jacket. But there is a procedure known to the
law, and long established by codified practice and good reason,
for seeking amendment of the pleadings. If undue laxity and a too
easy informality is permitted to enter the proceedings of a court it
will not be long before a contemptuous familiarity assails its
institutional dignity and ushers in chaos and confusion
undermining its effectiveness. Like every public institution, the
Courts function in the security of public confidence, and public
confidence resides most where institutional discipline prevails.
Besides this, oral submission raising new points for the first time
tend to do grave injury to a contesting party by depriving it of the
opportunity, to which the principles of natural justice hold it

entitled, of adequately preparing its response.”

11.3 In the case of Krishna Priya Ganguly and Anr. vs. University of
Lucknow and Ors. reported in 1984 SCC 307, while dealing with a
matter arising out of a writ petition where the writ-petitioners prayed
for merely consideration of his case for admission, Hon’ble Supreme
Court was pleased to observe that a court cannot go a step further and

grant the relief which the petitioner did not ask for, and held:-

“We do not see any proper material for this conclusion to which the
High Court has suddenly jumped apart from the fact that
admissions were not to be given by the High Court according to its
OWH notions.

Finally, in his own petition in the High Court, the respondent had
merely prayed for a writ directing the State or the college to
consider his case for admission yet the High Court went a step
further and straightaway issued a writ of mandamus directing the
college to admit him to the M.S. course and thus granted a relief to
the respondent which she herself never prayed for and could not

have prayed for.”
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11.4 The Hon’ble Supreme Court in Ram Sarup Gupta (dead) by LRs. v.

Bishun Narain Inter College MANU/SC/0043/1987 : [1987]
2SCR&805 was pleased to observe:-

...... It is well settled that in the absence of pleading, evidence, if
any, produced by the parties cannot be considered. It is also
equally settled that no party should be permitted to travel beyond
its pleading and that all necessary and material facts should be
pleaded by the party in support of the case set up by it. The object
and purpose of pleading is to enable the adversary party to know
the case it has to meet. In order to have a fair trial it is imperative
that the party should state the essential material facts so that other

»

party may not be taken by surprise......

11.5 The Hon’ble Supreme Court in Orissa Cement Ltd. Vs. State of

Orissa, 1991 Supp (1) SCC 430 (at page 498) has been pleased to
observe that it is well settled proposition that it is open to the court to
grant, mould or restrict the relief in a manner most appropriate to the

situation before it in such a way as to advance the interests of justice.

11.6 The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima

11.7

11.8

Mandal &Ors; reported in (2008) 17 SCC 491 was pleased to observe
that a Court cannot make out a case not pleaded. The Court should
confine its decision to the question raised in pleadings. Nor can it grant
a relief which is not claimed and which does not flow from the facts

and the cause of action alleged in the plaint.

In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble

Supreme Court observed:-

“A party cannot be granted a relief which is not claimed, if the
circumstances of the case are such that the granting of such relief
would result in serious prejudice to the interested party and

deprive him of the valuable rights under the statute.”

In Shiv Kumar Sharma Vs. Santosh Kumari(2007) 8 SCC 600
the Apex Court observed that the appellate court had no power to

grant relief not prayed for in the suit.
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11.9 The issue was again examined by the Hon’ble Supreme Court in
the case of Bharat Amratlal Kothari and Anr. Vs. Dosukhan
Samadkhan Sindhi and Ors.; (2010) 1 SCC 234 and the Hon’ble
Supreme Court in paras 29 and 30 of the judgment was pleased to
examine and observe that “normally the Court will grant only
those reliefs specifically prayed for by the petitioner”. The relevant

paras 29 and 30 are quoted as under:

“29. The approach of the High Court in granting relief not prayed
for cannot be approved by this court. Every petition under Article
226 of the Constitution must contain a relief clause. Whenever the
petitioner is entitled to or is claiming more than one relief, he must
pray for all the reliefs. Under the provisions of the Code of Civil
Procedure, 1908, if the plaintiff omits, except with the leave of the
court, to sue for any particular relief which he is entitled to get, he
will not afterwards be allowed to sue in respect of the portion so

omitted or relinquished.

30. Though the provisions of the Code are not made applicable to
the proceedings under Article 226 of the Constitution, the general
principles made in the Civil Procedure Code will apply even to writ
petitions. It is, therefore, incumbent on the petitioner to claim all
reliefs he seeks from the court. Normally, the court will grant only
those reliefs specifically prayed for by the petitioner. Though the
court has very wide discretion in granting relief, the court,
however, cannot, ignoring and keeping aside the norms and
principles governing grant of relief, grant a relief not even prayed

)

for by the petitioner.’

11.10 The Hon'ble Supreme Court in Civil Appeal No. 973 of 2007 Manohar
Lal (D) by Lrs. Vs. Ugrasen (D) by Lrs. &Ors. (decided on
03.06.2010) while examining the issue, whether the court can grant
relief which had not been asked for, was pleased to observe that the
court cannot grant relief which has not been specifically prayed by the

parties. Relevant para nos. 29 to 33 are extracted as follows:-

“29.In Messrs. Trojan & Co. Vs. RM.N.N. Nagappa Chettiar AIR
1953 SC 235, this Court considered the issue as to whether
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relief not asked for by a party could be granted and that too
without having proper pleadings. The Court held as under:-

“It is well settled that the decision of a case cannot be based
on grounds outside the pleadings of the parties and it is the
case pleaded that has to be found. Without an amendment of
the plaint, the Court was not entitled to grant the relief not
asked for and no prayer was ever made to amend the plaint

so as to incorporate in it an alternative case.”

“30.A similar view has been re-iterated by this Court in Krishna
Priva Ganguly etc.etc. Vs. University of Lucknow &Ors. etc.
AIR 1984 SC 186, and Om Prakash &Ors. Vs. Ram Kumar
&Ors., AIR 1991 SC 409, observing that a party cannot be

granted a relief which is not claimed.”

“31.Dealing with the same issue, this Court in Bharat Amratlal
Kothari Vs. Dosukhan Samadkhan Sindhi &Ors., AIR 2010 SC
475 held:

“Though the Court has very wide discretion in granting
relief, the court, however, cannot, ignoring and keeping aside
the norms and principles governing grant of relief, grant a

)

relief not even prayed for by the petitioner.’

“32. In Fertilizer Corporation of India Ltd. & Anr. Vs. Sarat
Chandra Rath &Ors., AIR 1996 SC 2744, this Court held that
“the High Court ought not to have granted reliefs to the
respondents which they had not even prayed for.”

“33. In view of the above, law on the issue can be summarized that
the Court cannot grant a relief which has not been specifically

prayed by the parties.”

11.11 The Hon'ble Supreme Court in Civil Appeal No. 4887 of 2014 (Arising
out of SLP (C) No 22742 of 2005) with Civil Appeal No. 4888 of 2014
(Arising out of SLP (C) No 22772 of 2005) Gaiv Dinshaw Irani &Ors.
Vs. Tehmtan Irani &Ors.(decided on 25.04.2014) while examining the
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issue, whether the High Court taking note of the subsequent events can

mould a relief, observed as follows in para nos. 34, 35:-

“34. Considering the aforementioned changed circumstances, the
High Court taking note of the subsequent events moulded the
relief in the appeal under Section 96 of the Code of Civil
Procedure and the same has been challenged by the appellants
before us. In ordinary course of litigation, the rights of parties
are crystallized on the date the suit is instituted and only the
same set of facts must be considered. However, in the interest of
justice, a court including a court of appeal under Section 96 of
the Code of Civil Procedure is not precluded from taking note of
developments subsequent to the commencement of the litigation,
when such events have a direct bearing on the relief claimed by
a party or one the entire purpose of the suit the Courts taking
note of the same should mould the relief accordingly. This rule
is one of ancient vintage adopted by the Supreme Court of
America in Patterson vs. State of Alabama followed in
Lachmeshwar Prasad Shukul vs Keshwar Lal Choudhury. The
aforementioned cases were recognized by this Court in
Pasupuleti Venkateswarlu vs. The Motor and General Traders

wherein he stated that:

“...If a fact, arising after the lis has come to court and has a
fundamental impact It is basic to our processual
Jjurisprudence that the right to relief must be judged to exist
as on the date a suitor institutes the legal proceeding.
Equally clear is the principle that procedure is the
handmaid and not the mistress of the judicial process. If a
fact, arising after the lis has come to court and has a
fundamental impact on the right to relief or the manner of
moulding it, is brought diligently to the notice of the
tribunal, it cannot blink at it or be blind to events which
stultify or render inept the decretal remedy. Equity justifies
bending the rules of procedure, where no specific provision
or fairplay is violated, with a view to promote substantial

justice — subject, of course, to the absence of other
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disentitling factors or just circumstances. Nor can we
contemplate any limitation on this power to take note of
updated facts to confine it to the trial court. If the litigation
pends, the power exists, absent other special circumstances
repelling resort to that course in law or justice. Rulings on
this point are legion, even as situations for applications of
this equitable rule are myriad. We affirm the proposition
that for making the right or remedy claimed by the party just
and meaningful as also legally and factually in accord with
the current realities, the Court can, and in many cases must,
take cautious cognizance of events and developments
subsequent to the institution of the proceeding provided the

rules of fairness to both sides are scrupulously obeyed.”

“The abovementioned principle has been recognized in a catena
of decisions. This Court by placing reliance on the Pasupuleti
Venkateswarlu Case (supra), held in Ramesh Kumar vs. Kesho

Ram that:

“6. The normal rule is that in any litigation the rights and
obligations of the parties are adjudicated upon as they
obtain at the commencement of the lis. But this is subject to
an exception. Wherever subsequent events of fact or law
which have a material bearing on the entitlement of the
parties to relief or on aspects which bear on the moulding of
the relief occur, the court is not precluded from taking a
‘cautious cognizance’ of the subsequent changes of fact and

law to mould the relief.”

“This was further followed in Lekh Raj vs. Muni Lal &Ors..
This Court in Sheshambal (dead) through LRs vs. Chelur
Corporation Chelur Building &Ors. while discussing the issue

of taking cognizance of subsequent events held that:

“19. To the same effect is the decision of this Court in Om
Prakash Gupta case where the Court declared that although
the ordinary rule of civil law is that the rights of the parties
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stand crystallized on the date of the institution of the suit yet
the court has power to mould the relief in case the following

three conditions are satisfied: ...

(i) that the relief, as claimed originally has, by reason of
subsequent events, become inappropriate or cannot be

granted;

(ii) that taking note of such subsequent event or changed
circumstances would shorten litigation and enable complete

justice being done to the parties; and

(iii) that such subsequent event is brought to the notice of
the court promptly and in accordance with the rules of
procedural law so that the opposite party is not taken by

)

surprise.’

“This Court in Rajesh D. Darbar and Ors. vs. Narasinghro
Krishnaji Kulkarni and Ors. , a matter regarding the elections
in a registered society, held that the courts can mould relief
accordingly taking note of subsequent events. Furthermore, in
Beg Raj Singh vs. State of Uttar Pradesh &Ors. while deciding

on the issue of renewal of a mining lease held that:

“....A petitioner, though entitled to relief in law, may yet be
denied relief in equity because of subsequent or intervening
events i.e. the events between the commencement of
litigation and the date of decision. The relief to which the
petitioner is held entitled may have been rendered
redundant by lapse of time or may have been rendered
incapable of being granted by change in law. There may be
other circumstances which render it inequitable to grant the
petitioner any relief over the respondents because of the
balance tilting against the petitioner on weighing inequities

pitted against equities on the date of judgment.”

“Even this Court while exercising its powers under Article 136

can take note of subsequent events (See: Bihar State Financial
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Corporation &Ors. vs. Chemicot India (P) Ltd. &Ors., Parents
Association of Students vs. M.A. Khan & Anr. , State of Uttar
Pradesh &Ors. vs. Mahindra & Mahindra Ltd.)”

“35. Thus, when the relief otherwise awardable on the date of
commencement of the suit would become inappropriate in view
of the changed circumstances, the courts may mould the relief in
accordance with the changed circumstances for shortening the

litigation or to do complete justice.”

The object and purpose of pleadings and issues is to ensure that the
litigants come to trial with all issues clearly defined and to prevent
cases being expanded or grounds being shifted during trial. Its object is
also to ensure that each side is fully alive to the questions that are likely
to be raised or considered so that they may have an opportunity of
placing the relevant evidence appropriate to the issues before the Court
for its consideration. Pleadings made in a case lead to framing of issues
to be examined by the Courts. Further when the facts necessary to
make out a particular claim, or to seek a particular relief, are not found
in the plaint, the Court cannot focus the attention of the parties, or its
own attention on that claim or relief, by framing an appropriate issue.
No party should be permitted to travel beyond its pleadings and the

Courts are to avoid making out a case not pleaded.

Similarly, when there is no prayer for a particular relief and no
pleadings to support such a relief, and when defendant has no
opportunity to resist or oppose such a relief, if the court considers and
grants such a relief, it will lead to miscarriage of justice. Thus it is said
that no amount of evidence, on a plea that is not put forward in the

pleadings, can be looked into to grant any relief.

11.14 Further it is well established principle that in an action where a party

has prayed for a larger relief it is always open to the Court to grant him
any smaller relief that he may be found to be entitled in law and thereby
render substantial justice. The Court can undoubtedly take note of
changed circumstances or subsequent events and suitably mould the

relief to be granted to the party concerned in order to meet out justice in
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the case. As far as possible, the anxiety and endeavour of the Court

should be to remedy an injustice when it is brought to its notice.

11.15 A perusal of the complaint of the respondent filed before the Regulatory
Authority on 15.01.2019 reveals that under the heading ‘Complaint
Detail’ the respondent mentioned regarding Flat/Apartment/Plot No.
Booked-AM-1410, builder sent intimation of cancellation of the flat
vide letter dated 15.12.2018, cancellation of allotment of the flat vide
letter dated 03.01.2019 ignoring his letters dated 15.12.2018 and
02.01.2019, sought relief for instructing the builder, Shri Deepak
Rawat, for reversal of his unilateral decision to cancel the allotment of

the flat in question and settlement of dispute.

11.16 The Regulatory Authority while entertaining the complaint in the first
para mentioned the prayer of the complainant/respondent for possession
of the delayed allotted unit and after noting down the facts regarding
cancellation of the unit vide letter dated 03.01.2019 and the fact that the
promoter/appellant after receipt of the occupation certificate on
24.01.2018 requested the allottee/complainant for payment of the
remaining amount vide demand letters dated 12.10.2017 and
07.10.2018 and on finding unsatisfactory reply from the allottee, his
unit was cancelled vide letter dated 03.01.2019 after forfeiting the
amount and the developer-company is ready to refund the remaining
amount to the complainant. Thereafter again the Regulatory Authority
mentioned that it heard and perused the record and from the analysis it
is evident that the allottee wants possession of the unit and directed the
builder/appellant to restore the allotment of the complainant/respondent
and provide legal possession of alternative unit at the earliest in the
same project and if the promoter/appellant is not in a position to comply
the order then the promoter/appellant will refund the entire amount of
the complainant/allottee along with interest at the rate of MCLR+1%

per annum within 45 days.

11.17 Thus the respondent sought relief for instructing the builder for reversal
of unilateral decision to cancel the allotment of the flat and settle the
dispute and he did not seek the relief for possession. The Regulatory
Authority from the very first para of its order, after noting down the

submissions, again mentioned that the complainant prayed for
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possession of the allotted unit. In our considered view the direction for
possession of the allotted unit could not be issued till setting aside the
cancellation order dated 03.01.2019 of the promoter/appellant. We
have no hesitation in saying that the Regulatory Authority has passed
the impugned order beyond the pleading and prayer of the

complainant/respondent. Issue no. (1) is decided accordingly.

Vide Issue no. (2) we are required to examine as to whether the
Regulatory Authority was required to record reasons while deciding the

complaint filed by the respondent.

Learned counsel for the appellant while challenging the order placed
reliance on paras 47 and 48 of the judgments of Hon’ble Supreme Court
in the case of Kranti Associates Pvt. Ltd. Versus Masood Ahmad
Khan and others, (2010)9 SCC 496 which are quoted hereinbelow:--

47. Summarizing the above discussion, this Court holds:

a. In India the judicial trend has always been to record reasons,
even in administrative decisions, if such decisions affect anyone
prejudicially.

b. A quasi-judicial authority must record reasons in support of its
conclusions.

c. Insistence on recording of reasons is meant to serve the wider
principle of justice that justice must not only be done it must also
appear to be done as well.

d. Recording of reasons also operates as a valid restraint on any
possible arbitrary exercise of judicial and quasi-judicial or even
administrative power.

e. Reasons reassure that discretion has been exercised by the
decision maker on relevant grounds and by disregarding
extraneous considerations.

f. Reasons have virtually become as indispensable a component
of a decision making process as observing principles of natural
justice by judicial, quasi-judicial and even by administrative

bodies.

g. Reasons facilitate the process of judicial review by superior
Courts.

h. The ongoing judicial trend in all countries committed to rule of
law and constitutional governance is in favour of reasoned
decisions based on relevant facts. This is virtually the life blood
of judicial decision making justifying the principle that reason is
the soul of justice.
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i. Judicial or even quasi-judicial opinions these days can be as
different as the judges and authorities who deliver them. All these
decisions serve one common purpose which is to demonstrate by
reason that the relevant factors have been objectively considered.
This is important for sustaining the litigants' faith in the justice
delivery system.

j. Insistence on reason is a requirement for both judicial
accountability and transparency.

k. If a Judge or a quasi-judicial authority is not candid enough
about his/her decision making process then it is impossible to
know whether the person deciding is faithful to the doctrine of
precedent or to principles of incrementalism.

. Reasons in support of decisions must be cogent, clear and
succinct. A pretence of reasons or ‘rubber-stamp reasons' is not
to be equated with a valid decision making process.

m. It cannot be doubted that transparency is the sine qua non of
restraint on abuse of judicial powers. Transparency in decision
making not only makes the judges and decision makers less prone
to errors but also makes them subject to broader scrutiny. (See
David Shapiro in Defence of Judicial Candor (1987) 100
Harward Law Review 731-737).

n. Since the requirement to record reasons emanates from the
broad doctrine of fairness in decision making, the said
requirement is now virtually a component of human rights and
was considered part of Strasbourg Jurisprudence. See (1994) 19
EHRR 553, at 562 para 29 and Anya vs. University of Oxford,
2001 EWCA Civ 405, wherein the Court referred to Article 6 of
European Convention of Human Rights which requires,
"adequate and intelligent reasons must be given for judicial
decisions".

o. In all common law jurisdictions judgments play a vital role in
setting up precedents for the future. Therefore, for development
of law, requirement of giving reasons for the decision is of the
essence and is virtually a part of "Due Process".

48. For the reasons aforesaid, we set aside the order of the
National Consumer Disputes Redressal Commission and remand
the matter to the said forum for deciding the matter by passing a
reasoned order in the light of the observations made above. Since
some time has elapsed, this Court requests the forum to decide
the matter as early as possible, preferably within a period of six
weeks from the date of service of this order upon it.

12.2 Learned counsel for the appellant also placed reliance on paras
35,36,37 and 40 of the judgment of Hon’ble Supreme Court in the case
of S.N. Mukherjee Versus Union of India (1990)4 SCC 594 which

reads as under:--



22

“35. The decisions of this Court referred to above indicate that with
regard to the requirement to record reasons the approach of this Court
is more in line with that of the American Courts. An important
consideration which has weighed with the Court for holding that an
administrative authority exercising quasi-judicial functions must record
the reasons for its decision, is that such a decision is subject to the
appellate jurisdiction of this Court under Article 136 of the Constitution
as well as the supervisory jurisdiction of the High Courts under Article
227 of the Constitution and that the reasons, if recorded, would enable
this Court or the High Courts to effectively exercise the appellate or
supervisory power. But this is not the sole consideration. The other
considerations which have also weighed with the Court in taking this
view are that the requirement of recording reasons would (i) guarantee
consideration by the authority, (ii) introduce clarity in the decisions;
and (iii) minimize chances of arbitrariness in decision making. In this
regard a distinction has been drawn between ordinary Courts of law
and tribunals and authorities exercising judicial functions on the
ground that a Judge is trained to look at things objectively uninfluenced
by considerations of policy or expediency whereas an executive officer
generally looks at things from the standpoint of policy and expediency.

36. Reasons, when recorded by an administrative authority in an order
passed by it while exercising quasi-judicial functions, would no doubt
facilitate the exercise of its jurisdiction by the appellate or supervisory
authority. But the other considerations, referred to above, which have
also weighed with this Court in holding that an administrative authority
must record reasons for its decision, are of no less significance. These
considerations show that the re- cording of reasons by an
administrative authority serves a salutary purpose, namely, it excludes
chances of arbitrariness and ensures a degree of fairness in the process
of decision-making. The said purpose would apply equally to all
decisions and its application cannot be confined to decisions which are
subject to appeal, revision or judicial review. In our opinion, therefore,
the requirement that reasons be recorded should govern the decisions
of an administrative authority exercising quasi judicial functions
irrespective of the fact whether the decision is subject to appeal,
revision or judicial review. It may, however, be added that it is not
required that the reasons should be as elaborate as in the decision of a
Court of law. The extent and nature of the reasons would depend on
particular facts and circumstances. What is necessary is that the
reasons are clear and explicit so as to indicate that the authority has
given due consideration to the points in controversy. The need for
recording of reasons is greater in a case where the order is passed at
the original stage. The appellate or revisional authority, if it affirms
such an order, need not give separate reasons if the appellate or
revisional authority agrees with the reasons contained in the order
under challenge.

37. Having considered the rationale for the requirement to record the
reasons for the decision of an administrative authority exercising quasi-
judicial functions we may now examine the legal basis for imposing this
obligation. While considering this aspect the Donough more Committee
observed that it may well be argued that there is a third principle of
natural justice, namely, that a party is entitled to know the reason for
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the decision, be it judicial or quasi-judicial. The committee expressed
the opinion that "there are some cases where the refusal to give
grounds for a decision may be plainly unfair; and this may be so, even
when the decision is final and no further proceedings are open to the
disappointed party by way of appeal or otherwise" and that "where
further proceedings are open to a disappointed party, it is contrary to
natural justice that the silence of the Minister or the Ministerial
Tribunal should deprive them of the opportunity.”" (P 80) Prof.- HW.R.
Wade has also ex- pressed the view that "natural justice may provide
the best rubric for it, since the giving of reasons is required by the
ordinary man's sense of justice." (See Wade, Administrative Law, 6th
Edn. P. 548). In Siemens Engineering Co. case (Supra) this Court has
taken the same view when it observed that "the rule requiring reasons
to be given in support of an order is, like the principles of audi alteram
parlem, a basic principle of natural justice which must inform every
quasi-judicial process." This decision proceeds on the basis that the
two well-known principles of natural justice, namely (i) that no man
should be a Judge in his own cause and (ii) that no person should be
judged without a hearing, are not exhaustive and that in addition to
these two principles there may be rules which seek to ensure fairness in
the process of decision-making and can be regarded as part of the
principles of natural justice. This view is in consonance with the law
laid down by this Court in A.K. Kraipak and Others v. Union of India
and Others, [1970] 1 SCR 457, wherein it has been held:

"The concept of natural justice has undergone a great deal of change in
recent years. In the past it was thought that it included just two rules
namely (i) no one shall be a Judge in his own cause (nemo dabet esse
Jjudex propria causa) and (ii) no decision shall be given against a party
without affording him a reasonable hearing (audi alteram partem).
Very soon thereafter a third rule was envisaged and that is that quasi-
judicial enquiries must be held in good faith, without bias and not
arbitrarily or unreasonably. But in the course of years many more
subsidiary rules came to be added to the rules of natural justice."”

40. For the reasons aforesaid, it must be concluded that except in cases
where the requirement has been dispensed with expressly or by
necessary implication, an administrative authority exercising judicial
or quasi-judicial functions is required to record the reasons for its
decision.”

12.3 Learned counsel for the appellant submitted that the impugned order has
been passed without giving any reasons just quoting the provisions of
Sections 11(4), 19(4), 18(1), 32 and 38 of the Act 2016 and observed
that the complainant has not been provided possession of the unit.
There is complete possibility of providing possession of the unit in near
future, and passed the impugned order without giving any reasons, even
without examining the legality and validity of the cancellation of the

allotment of the unit of the respondent.
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Learned counsel for the appellant further submitted that no reasons
have been mentioned while passing the impugned order, whereas

recording reasons is the heart and soul of any order.

On examination of the record we found that the provisions of Section
11(5) of the Act empower the Promoter to cancel the allotment only in
terms of agreement for sale provided that the allottee may approach the
Authority for relief, if he is aggrieved by such cancellation and such
cancellation is not in accordance with the terms of the agreement for

sale, unilateral and without any sufficient cause.

On the basis of the aforesaid analysis we are of the considered view that
the impugned order has been passed by the Regulatory Authority
beyond the pleadings of the allottee/respondent as well as the impugned

order is non-speaking. Issue no. (2) is decided accordingly.

In our considered view the impugned order is not sustainable in the
eyes of law and the matter deserves to be remanded back to the
Regulatory Authority to examine the legality and wvalidity of the
cancellation of the allotment of the unit of the respondent in the light of
the provisions of the Builder-Buyer Agreement dated 06.06.2014 read
with the provisions of the Act 2016.

Accordingly the impugned order dated 23.07.2019 passed by  the
Regulatory Authority on the complaint of the allottee/respondent is set
aside and the matter is remanded back to the Regulatory Authority
to examine the legality and validity of the cancellation of the allotment
of the unit of the respondent in the light of the provisions of the
Builder-Buyer Agreement dated 06.06.2014 read with the provisions of
the Act 2016, expeditiously, if possible within one month. Both the
parties are directed to appear before the Regulatory Authority on
13.04.2022.

Registry is directed to communicate this order to the Secretary of the
Regulatory Authority forthwith with a request to place it before the
concerned Bench of the Regulatory Authority on the date fixed by the

Tribunal.
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16. Since the appeal of the promoter has been allowed, we direct the
appellant/promoter to submit proof of amounts deposited by it before
the Registrar of the Tribunal in compliance of Section 43(5) of the Act
2016 as well as the account number and IFSC Code of the account in
which the refund of the amount is required to be remitted, through an

affidavit.

16.1 The Registrar is directed to scrutinize the details of the deposits made by
the appellant mentioned in the affidavit and ensure refund of the
amount deposited in compliance of Section 43(5) of the Act 2016, to
the appellant through RTGS in the account number mentioned in the

affidavit, expeditiously.
17. No order as to costs.

Dated: March 23, 2022 (Rajiv Misra) (D.K.Arora)
Shakir



