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1. Heard learned counsel for the parties.

2. Both the appeals have been heard and decided together on the consent of the
parties.

3. Facts of Appeal No. 195/2023 (GLG Chit Fund Pvt. Ltd. Vs. Solaris Real Tech
Pvt. Ltd.) is being referred for the sake of convenience.

4. The appeal is directed against the orders dated 11.01.2023 and 21.09.2022
respectively, passed by the Regulatory Authority, Greater Noida, Uttar
Pradesh, arising from complaint No. Sect-39/1/11201824753 and Sect-
39/1/11201824758  respectively, whereby, the application of the
appellant/allottee for refund of the amount deposited was rejected. Aggrieved,
appellant preferred a rectification application alleging that the quantum of the
amount to be refunded has been wrongly computed. The application came to be
rejected by the subsequent order.

5. The appellant/allottee is a company registered under the Companies Act,
appellant applied for allotment of two flats. The flats came to be allotted by the



erstwhile promoter, namely, M/s. DPF Builder Pvt. Ltd., New Delhi. In
satisfaction of the consideration amount, appellant deposited Rs. 29,50,000/-
by way of cheque on 04.04.2013 followed by Rs. 20 lacs in cash on
05.07.2014. The deposits made with the erstwhile developer is duly
acknowledged in the agreement dated 09.08.2018 entered into between the
erstwhile developer and respondent herein who by the said agreement stepped
into the shoes of the erstwhile developer and got themselves registered with the
RERA as developer of the project. The project was to be completed on or
before 30.06.2018. However, the project got delayed. Accordingly, the
appellant, herein, filed a complaint being Complaint No. 11201824753 of 2018
before the Regulatory Authority, which came to be allowed vide judgment and
order dated 28.03.2019 directing the respondent herein to refund the amount
alongwith interest thereon. The judgment and order was not complied.
Aggrieved, appellant preferred execution proceedings before the Regulatory
Authority. It is informed that during pendency of the execution proceedings the
amount at Rs. 29,50,000/- deposited by the appellant through cheque was
returned i.e. Rs. 30,80,493/-. The learned Regulatory Authority, it is urged,
failed to acknowledge the amount deposited by the appellant in cash while
passing the impugned order dated 21.09.2022. The appellant filed, thereafter, a
rectification application for re-computation of the quantum deposited towards

sale consideration, which was rejected by the subsequent order dated
11.01.2023.

. Against the aforesaid orders the present appeal has been instituted.

. The sole question that arises is, as to whether the appellant has been able to
prove the deposit of Rs. 20 lacs in cash with the erstwhile developer towards
sale consideration.

. The facts inter-se between the parties is not in dispute, the appellant came to be
allotted two flats by the erstwhile developer i.e. M/s. DPF Builder Pvt. Ltd.,
New Delhi, and the amount in cheque, as well as, cash came to be deposited on
04.03.2013 and 05.07.2014 respectively towards the cost of the units. It is
submitted that the amount deposited by the appellant in cash is duly
acknowledged in the business transfer account dated 09.08.2018 entered and



executed between the erstwhile developer and the subsequent developer i.e. the
respondent herein. The schedule to the agreement acknowledges the deposit of
Rs. 54,01,875/- towards the units. The appellant has also placed on record the
agreement dated 05.07.2014 entered with the erstwhile developer, wherein, it
has been acknowledged that Rs. 20 lacs was received in cash towards
consideration of the allotted flats. It is also submitted that additional Rs. 4 lacs
was also paid to the earlier developer. Aggrieved, by the order passed by the
Regulatory Authority dated 21.09.2022 the respondent herein seeks refund of
the amount deposited other than through cheque. The respondent herein
challenged the order in appeal before this Tribunal being Appeal (Defective)
No. 157/2019. The memo of appeal has been placed on record and in para-4(d)
and 4(e), the amount received from the appellant towards sale consideration at
Rs. 54,01,875/- has been duly acknowledged. The appeal came to be dismissed
for non prosecution on 31.08.2020. On specific query, counsel for the
respondent submits that thereafter since a decision was taken by the company
promoter to refund the amount, the appeal was left at that stage and not pursued
any further. Meaning thereby in so far as the order dated 28.03.2019 relates to
the appellant and respondent attained finality. In the backdrop of the
admissions made by the respondent company acknowledging deposits at Rs.
54,01,875/- towards sale consideration of the flats received by the erstwhile
developer, the appellant herein is entitled for refund of the entire amount
including Rs. 20 lacs deposited in cash. It is not in dispute that appellant has
already received Rs. 29,50,000/- deposited by way of cheque, therefore, the
outstanding amount at Rs. 20 lacs and Rs. 4,01,875/- being duly acknowledged
and admitted by the respondent alongwith interest thereon is required to be
paid to the appellant.

. Counsel for the respondent, however, submits that company does not
acknowledge the payments made by the appellant in cash to the erstwhile
developer. Further, he submitted that admission in the memo of appeal was
inadvertent and wrongly made. It is further submitted that appellant in support
of his submission with regard to the deposits made in cash has not produced the
extract of the books of account to show the entry with regard to the alleged
payment in cash. In this backdrop, it is submitted that the respondent company
is not liable to pay the amount. On specific query, counsel for the respondent



does not disputes that earlier respondent was the lessee of the plot and the
erstwhile developer was engaged by them to execute the project. The erstwhile
developer was duly registered with the RERA and had received money in
respect of the allotments made by the allottees, including, the appellant for the
units. Subsequently, agreement between the respondent and erstwhile
developer was signed and the respondent got itself registered as a promoter
with the RERA for the same project. In this background the assets and
liabilities of the erstwhile developer came to be transferred to the respondent
vide Business Transfer Agreement dated 09.01.2018.

10.In this backdrop the submission of counsel for the respondent that respondent
is not liable for payment of Rs. 24 lacs received from the appellant is
unfounded and against the records and material pertaining to the appellant. The
deposits made by the appellant for the allotted units is duly recorded in the
agreement entered into between the appellant and erstwhile developer in 2014,
subsequently, the same entries are part of the schedule to the Business Transfer
Agreement dated 09.01.2018 entered into between the erstwhile developer and
respondent herein. Further, in the memo of appeal filed by the respondent
challenging the principal order arises from the complaint instituted by the
appellant wherein, it has been acknowledged by the respondent company in
para-4(d) and 4(e) that of the total amount received from the appellant towards
consideration of the units. Paragraph Nos. 4(d) and 4(e) of the memo of appeal
filed by the respondent are extracted below :

“4.(d) The Respondent No.3 has booked two residential apartment
bearing No. C2-506 & C-1202 in Tower No. 1 and also deposited Rs.
47,01,900/- against the total value of Rs. 47,01,900/- in Residential
Group Housing Project “Flora Heritage”.

(e) That the Respondent No. 4 has booked two residential
apartment bearing no. B-1 1604, & C-505 in Tower No.l and also
deposited Rs. 54,01,875/- against the total value of Rs. 54,01,875/- in
the Residential Group Housing Project “Flora Heritage”.



11. In this backdrop, the contention of the counsel for the respondent is untenable
from their own records. The appellant has succeeded in proving the deposit of
the amount in cash from the documents of the respondent. The question is
answered in favour of the appellant and against the respondent.

12.Accordingly, the appeals are allowed. The appellant is entitled for the balance
amount at Rs. 24,01,875/- alongwith interest. It is open for the Regulatory
Authority to execute the orders passed herein.

13.No order as to costs.
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