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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
Appeal No.135 OF 2025
M/s MAA Bhagwati Commercial Reality N
ResortsLLP L Appellant.
Vs.

Uttar Pradesh Real Estate Regulatory Authority........ Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr.Devindar Singh Chaudhry, Technical Member.

Heard Sri Vishwajeet Singh, Senior Advocate assisted by Sri Gaurav
Gupta, Sri Pankaj Singh, Sri Amit Yadav and Sri Shwetank Sharma,
learned counsels for the appellant and Sri Sudhanshu Chauhan, Advocate,
assisted by Sri Abhineet Singh and Sri Shivansh Sharma, learned counsels

for the respondent.

The appellant/promoter by the present appeal is assailing the order dated
10.03.2025, passed by the Uttar Pradesh Real Estate Regulatory Authority
(for short, ‘Regulatory Authority’), rejecting the application preferred by

the appellant for registration of their project, namely, ‘Samrajya’.
Facts :
The facts, inter se, parties are not in dispute.

A public charitable trust, popularly known as, ‘Udasin Sangat Rishi
Aashram, Ranopali, Ayodhya, Uttar Pradesh’ (for short, ‘trust’), duly
registered with the Sub Registrar, Sadar, Ayodhya, vide Registration
No0.275/2019. The trust is land owner of Gata Nos.309 and 328, situate at
village Ranopali, Pargana Haveli Awadh, Tehsil Sadar, District Ayodhya,
admeasuring, 26000.58 sq.mtrs. The trust resolved to lease the aforenoted

parcel of land to generate permanent source of income, and to facilitate



the aims and objects of the trust. Registered lease dated 29.09.2023,
bearing registration No. 10705/2023, for the aforenoted plots came to be
executed by the trust in favour of the appellant to construct a commercial
building, on a yearly consideration at Rs.60,000,00/- with five per cent
increase after every five years. The term of the lease was for 29 years and

11 months with a condition for renewal by mutual consent.

Pursuant thereof appellant obtained necessary no objection certificates
(NOC) from various authorities, including, permit from the competent
authority (Ayodhya Development Authority) for construction of the
commercial project. On obtaining the relevant and necessary clearances,
appellant applied with UP RERA for registration of its project,
‘Samrajya’, on 02.02.2025, vide application ID 1426755, in terms of
Section 4 of Real Estate (Regulation and Development) Act, 2016 (for
short, ‘Act 2016’) and in conformity with the Standard Operating
Procedure (SOP) of the real estate project issued by UP RERA.

The Regulatory Authority vide communication dated 06.02.2025, inter
alia, raised objection alleging that from the land details it is not clear
whether the owner of the land/lessor 1s having leasing rights. It is also not
clear how could the land owner give sub leasing rights to the lessee.
Further, Khatauni (record of rights) extracts were not uploaded. The
notice stated that further queries with regard to the land and promoter

may be raised by UP RERA depending upon the uploaded documents.

The appellant acknowledged the objection/notice and replied vide
communication dated 11.02.2025, inter alia, stating that the leasing rights
to the applicant firm, can be ascertained from the trust deed of the land
owner (lessor) which was duly uploaded on the portal, along with, copy

of the Khatauni extracts showing title of the trust of the plots.

The Regulatory Authority again repeated the same objection in respect of
land details and leasing/sub-leasing rights vide communication dated
21.02.2025. The appellant clarified that sub-leasing rights has been
specifically granted to the appellant through the lease deed. The lease
deed and the registration certificate of the Sub Registrar came to be
uploaded by the appellant. It appears that learned Regulatory Authority

again vide communication dated 03.03.2025 raised the same query
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alleging as to how the land owner can give sub leasing rights. The
appellant was afforded opportunity of personal hearing on 04.03.2025 by
the Regulatory Authority. The Regulatory Authority being not satisfied
with the reply/ clarification of the appellant to the objections/queries
raised by the Regulatory Authority, consequently, the application for

registration of the project came to be rejected. Hence, the appeal.

Submissions of the appellant:

Learned Senior counsel appearing for the appellant promoter submits
that the lessor/trust is absolute owner of the plots which is subject matter
of the project; the plots came to be legally and lawfully leased to the
appellant for the project. It is further submitted that in view of the
provisions of Transfer of Property Act, 1882 (for short, ‘TP Act’), owner
of the property, either, moveable or immoveable, has bundle of rights,
including, the right to lease the property in conformity with Section 105
to 117 of Chapter V.

It is further submitted that Regulatory Authority committed serious error
in raising objection about the right of an owner of the land to lease its
own property. The query of the Regulatory Authority in holding that the
owner of an immoveable property would lack the right to lease the
property owned by it is beyond the authority and jurisdiction of the
Regulatory Authority. It is further submitted that the stand taken by the
Regulatory Authority, observing that it is not clear as to how the land
owner can give sub leasing right to the lessee failed to consider Section
108 (j) of TP Act, wherein, it is provided that the lessee may transfer
absolutely or by way of mortgage or sub-lease the whole or any part of
his interest in the property, and any transferee of such interest or part
thereof may again transfer it. In other words, the right of the sub-lessee is

partible and heritable.

It is further submitted that Regulatory Authority committed serious error
in misreading the trust deed, wherein, there is no express prohibition
against the trustee to lease the trust property for augmenting income for
the trust. Further, Regulatory Authority committed jurisdictional error in
directing the appellant to obtain permission under Section 92 of the Code

of Civil Procedure, 1908. It is further submitted that Section 92 is an
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enabling provision and cannot be interpreted so as to restrict the trustees
to lease the trust property for generating income for the affairs of the

trust.

It is further submitted that learned Regulatory Authority was not justified
in rejecting the application for registration on the ground that the lease
period was limited to 29 years and 11 months. The opinion of the
Regulatory Authority that the lease term was not of a permanent nature is
erroneous. It is submitted that Regulatory Authority misread the lease
deed, wherein, a clause clearly provided that the terms of the lease deed
was renewable by mutual consent. In this back drop, it is submitted that a
lessor whenever leases the land for construction, which is of a permanent
nature, the intent of the lessor is to give the land so as to renew the lease
from time to time. The learned counsel submits that the impugned order

1s unsustainable on facts and law.

Submissions of the respondent:

In rebuttal, learned counsel appearing for respondent Regulatory
Authority, has placed reliance on byelaw No. 2 and 3 (Chapter VII
Special byelaws) submitting that the nature of the trust is religious public
trust, hence, approval of the competent court was necessary for divesting

trust land.

Byelaw No. 2 of the trust deed is extracted :

“2. JGNIM B 3M19H DI A fdgH Deoll i T qUT BT 9 eATHB
3TN g U TRl e T8 ¥@mE, Aiie SUER g AN &) 96d
R BT FARR e SRS DI g+ HHCT DI RIART H 3R 0T GXAI=RUl
2q faf® SrgAfd Jem ey ¥ UId &R+ d dg9aR  FRRU1 &1 ifaaal
e | g grefti....»

Byelaw No. 3

“3. fordT &Y gem A 3Tl HIld RN IHA TAdTel H [EUd #erard
T, FATE TUST 3G T A0l FEAAOT gl BN Wo] FATT
1 3Ter cgaeAT g AT FUR g HEARITRATAR Heod AN
A I e W el I T W T IIRAH W ¢ Fohd ¢ oad
T &1 @I o7 g Fh|”
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It is further contended that the lease entered with the appellant promoter,
on perusal of clause 3 and 4 of the lease deed, appellant is not authorized
to sell the construction raised on the plots, but can sub-lease the same.
Sub-lessee would be bound by the conditions imposed by the appellant
and the trust. It is urged that the appellant has no power to sell the
construction raised on the plots leased by the trust, but to sub-lease the

units.

Clause 3 and 4 of the lease deed is extracted:

“3. Ig T gfaciauet ofie offf & TS AT ae & fou Hf¥ea gem
der s fRdY off goig & AFRT I7 TA0NOWO ol T gHeR BT T
oNe @ THET WA qU Bl W NS YaT iR H YT ARG T I
Frafadl & Hedrehel & AU 38R TSfhT AT 3ryar 3T Hedies &

CART Rl Hedlehel oF THaAT SR Hedlchel I HHRNS FUATET

CaRT G UeT &l SIRY Ueh AT deh IIFC & ATLIH & 3T fohar Srdam|”

“4. Ig T AT el 1 ofil # WA AT W AATT e 38 |9
AT W g FI & H ARSR @R ST 987 garT W I /9 o G
HISIER &l & 91T A &l TUH &l ganr &1 T oftet §(fA & gHIEa™ &
HeeX grf| AT 98T ¢anT d9 ol W & I ey Fr gfddr a7 &
odf A A & faw ared gem AR fdarg $r ger & 3gasT 3T At
 Tadrg &1 GATUTT AT

It 1s further, submitted that the term of the lease is for 29 years and 11
months i.e. with effect from 26.09.2023 to 27.08.2053, on an annual rent
at Rs.60,00,000/- (Sixty Lacs) revisable after every five years, and
security deposit at Rs. 3 crores. In this back drop, it is urged that sub
lease deed to be executed of the units by the appellant would not fall
within the scope and ambit of the definition, ‘allottee’, defined under
Section 2 (d) of the Act, 2016. It is urged that an allottee means a person
to whom a plot, apartment or building, as the case may be, has been
allotted or sold but not given on rent. Further, Section 2 (zk) defines
‘promoter’, who constructs or causes to be constructed, inter alia,

building/apartment for the purpose of selling all or some of the
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apartments to other persons. Further, reliance was placed on the
definition of the ‘real estate project’, defined under Section 2 (zn),
wherein, a real estate project, which inter alia means development of
building or a building consisting of apartments for the purpose of selling

all or some of the said apartments.

Learned counsel for the respondent, relying on the aforenoted definition
submits that the apartments/plots/building, as the case may be, could only
be sold and would not include apartments/plots/building, given on
rent/sub lease. Further, reliance has been placed on Section 17 of Act,
2016, to submit that after completion of the project, promoter shall
execute a registered conveyance deed in favour of the allottee, along
with, the undivided proportionate title in the common areas, Section 2 (n)
defines “common areas” inter alia, to mean the entire land for the real

estate project.

In view thereof, learned counsel for respondent submits that appellant
promoter herein has obtained the land of the project on lease and is not
legally qualified to transfer the undivided share of the land to the allottees
of the entire common areas to the association of allottees or the
competent authority, as the case may be. It is therefore, submitted that
under clause (a) of sub-Section (1) of Section 5 of Act, 2016, Regulatory
Authority was justified in rejecting the application being dehors the
provisions of the Act, rules and regulation made thereunder. The appeal

1s liable to be dismissed.

On rival submissions, the following questions fall for consideration:

(1) whether real estate project can be developed on a leasehold

property/land under Act 2016;

(1) whether lessor (trust) was required to obtain permission of the
competent court for the lease under Section 92 of Code of Civil

Procedure, 1908;

(i11)) whether the project of the appellant came to be registered in view of

the deeming fiction under Section 5(2) of Act 2016.
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Analysis/Discussions :

Question No.1

The question that arises for consideration is whether real estate project
can be developed on a parcel of land/plot leased for the said purpose,
and/or, whether promoter/lessee can sub-lease the units/apartments/

common area to the allottees.

At this stage it would be apposite to examine the provisions of Act, 2016.
The expression ‘allottee’, is defined under Section 2 (d), which is being

extracted:

(d) "allottee" in relation to a real estate project, means the person
to whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent;

The definition provides that allottee means a person to whom
unit/apartment has been allotted, sold (whether as freehold/leasehold) or
otherwise transferred by the promoter and includes a person to whom the
unit is subsequently transferred. The sale of the unit/apartment could
either be ‘as freehold or leasehold or otherwise transferred’. In other
words, there could be several modes of transfer of immovable property
recognized in law, including, lease, as is clear from the expression

‘otherwise’.

‘Freehold’” land and ‘leasehold’ are conceptually different. Freehold
refers to the land that is under ownership, while leasehold refers to the
property that is subject to the lease agreement with an obligation to pay
premium/rent. The duration of the tenancy determines the leasehold

estate created.

The TP Act, enacts the law governing transfer of property by act of
parties. Chapter II deals with transfer of property and Section 5 defines
‘transfer of property’ to mean an act by which a living person conveys
property, in present or in future, to one or more other living persons or to
himself; and to transfer property is to perform such act. The ‘living

person’, includes, a company/association/ body of individuals, whether
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incorporated or not. In other words, society, cooperative society and trust
etc. falling within the expression ‘person’ are competent to transfer
property. Section 6 provides that property of any kind may be transferred,
except as otherwise provided in this Act, or by any other law for the time
being in force. Section 7 provides the persons competent to transfer.
Section 8 mandates transfer of property passes forthwith to the transferee
all the interest which the ‘transferor is then capable of passing in the
property’ and the legal incidents thereof. Chapter III of TP, Act deals
with sale of immovable property. Section 54 defines ‘sale’. Section 54 is

extracted:

“Sale defined”

“54. "Sale” is a transfer of ownership in exchange for a price
paid or promised or part-paid and part-promised.

Sale how made.—Such transfer, in the case of tangible immoveable
property of the value of one hundred rupees and upwards, or in the
case of a reversion or other intangible thing, can be made only by
a registered instrument.

In the case of tangible immoveable property of a value less than
one hundred rupees, such transfer may be made either by a
registered instrument or by delivery of the property.

Delivery of tangible immoveable property takes place when the
seller places the buyer, or such person as he directs, in possession

of the property.

Contract for sale.—A contract for the sale of immoveable property
is a contract that a sale of such property shall take place on terms
settled between the parties.

It does not, of itself, create any interest in or charge on such
property.”

The sale of tangible immovable property can be made only by registered

instrument evidencing transfer of ownership in exchange for a price.

Section 105 defines ‘lease’. Lease of immovable property is a transfer of
a right to enjoy such property, made for a certain time, express or
implied, or in perpetuity, in consideration of a price paid or promised to
be rendered periodically or on specified occasions to the transferor by the
transferee, who accepts the transfer on such terms. The transferor is
called the lessor, the transferee is called the lessee, the price is called the

premium, and the money, share, service or other thing so rendered is



called the rent. Section 107 provides ‘the lease of immovable property’
may be made only by registered instruments, to be executed both by

lessor and the lessee.

In other words, lease is sale defined under Section 54, made by a
registered instrument, for a consideration i.e. price/premium but for a

limited period of time.

Section 108 of TP Act provides for rights and liabilities of lessor and

lessee, the relevant portion is extracted:

“108. Rights and liabilities of lessor and lessee.

In the absence of a contract or local usage to the contrary, the
lessor and the lessee of immoveable property, as against one
another, respectively, possess the rights and are subject to the
liabilities mentioned in the rules next following, or such of them as
are applicable to the property leased.:

(A) Rights and liabilities of the lessor

() B
(B) Rights and Liabilities of the Lessee

(€) oo
(1) v e,

(j) the lessee may transfer absolutely or by way of mortgage or
sub-lease the whole or any part of his interest in the property,
and any transferee of such interest or part may again transfer it.
The lessee shall not, by reason only of such transfer, cease to be
subject to any of the liabilities attaching to the lease: nothing in
this clause shall be deemed to authorise a tenant having an un-
transferable right of occupancy, the farmer of an estate in respect
of which default has been made in paying revenue, or the lessee of
an estate under the management of a Court of Wards, to assign his
interest as such tenant, farmer or lessee.”

It therefore, follows that competency to grant lease depends upon
competency to transfer under Section 7. The lessor, must, be competent
to contract and have title or authority in the property. The subject matter

of a lease must be immovable property as defined in Section 3 of TP Act,
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which includes, not only land but also benefits to arise out of land and
right to enjoy immovable property within the meaning of Section 105. A
lease contemplates demise or transfer of a right to enjoy land for a term
or in perpetuity in consideration of a price paid or promised on specified
occasion to the transferor. If ownership is transferred, with or without
restrictions, it is not a lease. The words ‘transfer of a right to enjoy such
property’, indicates that all rights of ownership are not transferred. The
significance of these words are indicative of the limited estate transferred,
is apparent if contrasted with those in Section 54, where a sale is defined
as a ‘transfer of ownership in exchange of a price’. The essential
characteristic of a lease is that the subject is one which i1s occupied and
enjoyed and the corpus of which, does not in the nature of things and by
reason of the user, disappears. A lease therefore, is not a mere contract,
but is a transfer of an interest in land and creates a right in rem. The
estate transferred to the lessee is called the leasehold as referred to in the
definition of allottee [Section 2(d)] (Refer Giridhari Singh Vs. Megh
Lal Pandey, (1918) ILR 45 Cal 87 and Byramjee Jeejeebhoy (P)
Limited Vs. State of Maharashtra, AIR, 1965 (SC) 590).

Having regard to the definition of ‘allottee’ under Section 2 (d), the
unit/apartment can be sold/transferred as freehold or leasehold, meaning
thereby, the real estate project can be developed on a freehold or
leasehold plot and thereafter allotted to the allottee on sublease. Further,
sub clause (c¢) of sub-Section (4) of Section 11 the Act, 2016, casts upon
the promoter a duty and responsibility to obtain the ‘lease certificate’,
where the real estate project is ‘developed on a leasehold land’,
specifying the period of lease and certifying that all dues and charges in
regard to the leasehold land has been paid.

Section 11 (4) (¢) 1s extracted:

“11(4) The promoter shall—

@............
(D).

(c) be responsible to obtain the lease certificate, where the real
estate project is developed on a leasehold land, specifying the period
of lease, and certifying that all dues and charges in regard to the
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leasehold land has been paid, and to make the lease certificate
available to the association of allottees;”

The definition ‘allottee’, read with, sub-clause (c) of Section 11 (4), it is
explicitly evident and mandated that real estate project can be developed
on leasehold plot specifying the period of lease. In other words, the
owner of the land (lessor) can transfer the plot to promoter for
development of a real estate project on lease and subsequently transfer
the unit on sublease, however, a tenant on rent having untransferable
right of the unit shall not authorize such tenant to assign his interest as
such tenant on lease. The expression employed in Section 2(d), ‘does not
include’ such person to whom the unit is ‘given on rent’ refers to tenants
with untransferable rights and not the sub-lessee whose right is

transferable and heritable. [Section 108 (j) TP Act].

Having regard to the provisions of Act 2016, in particular, definition of
allottee and Section 11(4)(c), real estate project can be developed, either
on freehold or leasehold plots. The expression ‘sale/selling” employed by
the legislature under Section 2(zk), Section 2(zn), Section 17 would
include transfer of unit/apartment by way of lease/sub-lease. Any other
interpretation would render the provisions, in particular, Section 2(d) and

Section 11(4)(c) redundant and nugatory.

Further, on repeated queries made to the learned counsel appearing for
respondent, as to how and under which provision, the development
authorities of the State are developing real estate projects by executing
leasehold rights of plots, learned counsel-maintained silence and did not
reply to the query, but fairly submitted that the development authorities in
the State are undertaking real estate development primarily on leasehold
plots and thereafter transferring the unit thereon and common area by
executing tripartite sub-lease deed. A tripartite sublease deed was
summoned from the Registry from the record of pending appeals for the

purpose of perusal.

The tripartite sub-lease deed dated 13.03.2024 (post RERA) is part of
record of Appeal No. 20 of 2025, M/s IITL Nimbus The Express Park
View Vs. Archana Singhal and Jitendra Singhal. The deed is executed
between Greater Noida Industrial Development Authority (GNIDA)



34.

12

(lessor), promoter (lessee) and the sub-lessee/allottee. It is evidenced in
the tripartite sub-lease deed that GNIDA (lessor) invited bids for
allotment of various plots for development of Group Housing, in district
Gautam Budh Nagar. The successful bidder in public auction was allotted
the plot (lessee) for constructing Group Housing Complex and thereafter
right to allot, the developed units to individuals/allottees on sub-lease.
The lease deed of the demised plot was executed for a period of 90 years
by GNIDA. The unit was allotted to the allottee sub-lessee along with the
undivided and impartible leasehold rights in the portion of the said land.
The allotment is heritable and transferable. The document further
evidences that GNIDA has received one time lease rent of the land from
the developer/lessee and no lease rent is payable in future. It further
provides that lease deed shall be deemed to be a part of the sub-lease
deed to be executed to the allottee. Further, sub-lessee shall not sell,
transfer or assign the unit except with the previous consent in writing of
the lessor (GNIDA). The sub-lessee shall on determination of the sub-
lease of his/her share in the land, peacefully yield to the proportionate
interest to the said land unto the Authority (GNIDA) without removing
the super structure from the land. The common area of the project would

stand transferred to the developer and the allottees.

In our opinion Regulatory Authority committed an error in rejecting the
application of the appellant for registration of the project on leasehold
plot, which is permissible transfer under the TP Act, and the real estate
project thereon is duly registrable under the Act, 2016. Further, term of
the lease 1.e. 29 years and 11 months would not be an impediment, for the
reason, the respondent failed to show from Act 2016, rules or regulations
framed thereunder, the term of lease has been prescribed for the purposes
of development of real estate project on a leasehold land for commercial
building. In the event, objection of the Regulatory Authority in
prohibiting development of real estate project on leasehold land is
accepted, it would render the real estate projects of the State development
authorities, in the State of U.P. at naught. The development authority falls
under the definition ‘promoter’, and Act, 2016 does not make any

distinction between State promoter or private promoters in developing



35.

36.

37.

13

real estate project on leasehold land. The question is accordingly

answered in favour of the appellant and against the respondent.

Question No. 2

Section 92 CPC

The next question that arises for consideration is as to whether the
trust/lessor was required to seek permission of the competent court under
Section 92 of the Code of Civil Procedure for executing lease deed of the

plots, being a public religious trust.

The learned counsel for the respondent has submitted that bye law no. 2
of the trust deed pertains to encroached, unutilized, disadvantageous
properties of the trust. The transfer/assignment of such property can be
made in consultation with the committee of management and upon
obtaining legal permission from the competent court. It is, however,
submitted that bye law 3 of the trust deed, makes a distinction between
the plots where deity is installed and Samadhi Sthal is situate, and
unutilized plots of the trust. The properties comprised of where the deity
1s installed and Samadhi Sthal is situated cannot be transferred/alienated,
whereas, the other unutilized land of the trust can be given on lease and
agreement by the trust. It is however, urged that any lease or agreement
executed by the trust of such land (bye law no. 3) would come within the
ambit and scope of transfer/assignment mentioned in byelaw no. 2, as
such, would require permission from the competent court. In the given
facts, it is, therefore, urged by the learned counsel for the respondent that
permission from the competent court was necessary prior to
transfer/assignment of the immovable property of the trust and

admittedly no such permission has been obtained by the trust/lessor.

In rebuttal, learned Senior Advocate appearing for the appellant submits
that the trust authorizes the trustee to lease unutilized and useless land on
patta (bye law no. 3) to augment resources for the activities of the trust
and maintenance of its buildings. In the circumstances, it is urged that
since the trust confers right and authority upon the trustee to lease land,
for raising funds for the day to day management of the affairs of the trust,
it would not require prior approval of the competent court being an

enabling provision. The Regulatory Authority, accordingly, exceeded its
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jurisdiction and authority in interpreting the trust deed, in the absence of
any objection being raised by any of the trustee. The direction that the
trust obtain prior approval of the competent court was unwarranted in

view of bye law no. 3 of the trust deed.

The issue that is being raised by the learned counsel for respondent is no
longer res integra. The Constitution Bench in Chairman Madappa Vs.
M.N. Mahanthadevaru and others, AIR 1966, SC 878, on examining
the provision of Section 92 of the Code of Civil Procedure and the nature
of relief that can be claimed under the said section was of the opinion that
Section 92 does not in any way circumscribe or take away from trustees
or manager of public trust the right of ordinary administration of trust
property which would include letting, selling, mortgaging or exchanging
such property for the benefit of the trust. In the opinion of the Court
clause (f) of Section 92 was put in, inter alia, to give power to the court
to permit lease, sell, mortgage or exchange of property, where there may
be a prohibition in this regard in the trust deed relating to a public trust.

Relevant portion of the report is extracted:

“The absurdity of the argument on behalf of the appellant based on
cl. (f) of S. 92 (1) is therefore obvious and that clause does not in
our opinion have the effect of circumscribing the powers of
trustees or managers to carry on ordinary administration of trust-
property and to deal with it in such manner as they think best for
the benefit of the trust and if necessary even to let, sell, mortgage
or exchange it. It seems that cl. (f) was put in inter alia to give
power to court to permit lease, sale, mortgage or exchange of
property where, for example there may be a prohibition in this
regard in the trust deed relating to a Public trust. But that
clause in our opinion was not meant to limit in any way’ the
power of trustees or managers to manage the trust-property to
the best advantage of the trust and in its interest, and if
necessary, even to let, sell, mortgage or exchange such
property. Further if cl. (f) cannot be read to limit the powers of
trustees or managers to manage the trust property in the interest of
the trust and to deal with it in such manner as would be to the best
advantage of the trust, there can be no bar-to a provision being
made in a scheme for direction by the court in that behalf.”

Applying the law to the given facts, having regard to bye law no. 2 and 3
of the trust deed, it is explicitly provided that in respect of transfer i.e.
sale of certain class of land, which in the opinion of the trust is

unutilized, disadvantageous can be transferred after obtaining legal
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approval. Bye law no.3, however, confers power upon the trust to lease
such land/ property for augmenting resources for the trust for
maintenance and day to day activities. In other words, transfer by way of
sale of trust property without leave of the court, is prohibited, however,
for management of the affairs of the trust, trust is empowered to lease
property for generating funds. As discussed earlier, lease is not an
absolute transfer of vested rights in the property, the lessor continues to
be the owner of the property as against an absolute sale. The Regulatory
Authority, in our opinion committed jurisdictional error in directing the
lessor to obtain approval of the competent court, which as per the explicit
provision of the trust deed (bye law no.3) and the law laid down in
Madappa (supra), is absolutely illegal and unsustainable. It is not open to
the Regulatory Authority/Tribunal, and/or, the competent court to
interpret the provisions of the trust deed like a statute. On conjoint
reading of bye law no. 2 and 3 of the trust deed it is explicitly provided
therein that the property of the trust cannot be divested by way of sale,
but can be given on lease/patta for augmenting resources for the
management of the trust. Had that not been the case, there was no
occasion to incorporate bye law 3 in the trust deed. In other words, sale is
permitted but after leave of the court, whereas, lease/patta of
plot/property of the trust is permissible on resolve of the trust. The trustee
was not required to take permission of the competent court under Section
92 of the Code for lease of the land. The question is accordingly

answered in favour of the appellant and against the respondent.

Question No.3

Deemed fiction;

Learned counsel for the appellant promoter has placed reliance on sub-
Section (2) of Section 5 of Act 2016, contending that, admittedly,
Regulatory Authority did not dispose the application filed for registration
of the project, within the mandated time line, accordingly, after lapse of
thirty days’ the project shall be deemed to have been registered. The
Regulatory Authority within seven days’ thereafter, should have provided
the registration number and login credentials. In other words, it is urged

that the Regulatory Authority thereafter is rendered functus officio.
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In rebuttal, learned counsel appearing for the respondent submits that the
grant of registration is subject to the provisions of the Act 2016, rules and
regulation made thereunder. It is further, urged that deemed registration
in case of an incomplete registration application would encourage filing
of incomplete application by the promoter and not addressing the defects
pointed by Regulatory Authority, subsequently, claim deemed
registration of the project on lapse of thirty days. It is submitted that
objections came to be raised by the Regulatory Authority within the
stipulated period mandated, therefore, deeming fiction would not apply
unless the Regulatory Authority is satisfied with the reply of the promoter

to the objections raised in the notice.

Before considering the rival contentions on the deeming fiction it would
be apposite to the consider the provision Section 5 of Act, 2016. Section

5 1is extracted:

“5. Grant of registration.—(1) On receipt of the application under
sub-section (1) of section 4, the Authority shall within a period of
thirty days.

(a) grant registration subject to the provisions of this Act and the
rules and regulations made thereunder, and provide a registration
number, including a Login Id and password to the applicant for
accessing the website of the Authority and to create his web page
and to fill therein the details of the proposed project; or

(b) reject the application for reasons to be recorded in writing, if
such application does not conform to the provisions of this Act or
the rules or regulations made thereunder:

Provided that no application shall be rejected unless the applicant
has been given an opportunity of being heard in the matter.

(2) If the Authority fails to grant the registration or reject the
application, as the case may be, as provided under sub-section
(1), the project shall be deemed to have been registered, and the
Authority shall within a period of seven days of the expiry of the
said period of thirty days specified under sub-section (1), provide a
registration number and a Login Id and password to the promoter
for accessing the website of the Authority and to create his web
page and to fill therein the details of the proposed project.

(3) The registration granted under this section shall be valid for a
period declared by the promoter under sub-clause (C) of clause (l)
of sub-section (2) of section 4 for completion of the project or
phase thereof, as the case may be.”
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On a close examination of Section 5, inter alia, it provides that on receipt
of the application under sub-section (1) of Section 4, the Regulatory
Authority shall within a period of thirty days (i) grant registration subject
to provisions of the Act, and provide a registration number including a
Login ID and password to the applicant (ii) reject the application for
reasons to be recorded in writing, if such application does not conform to
the provisions of the Act, or the rules and regulations made thereunder.
The proviso to sub-section (1) mandates that promoter shall be given an
opportunity of being heard before rejecting the application. Sub-section
(2) of Section 5 provides that if the Regulatory Authority fails to grant
the registration or reject the application, as provided under sub-section
(1), the project shall be deemed to have been registered on the expiry of
thirty days specified under sub-section (1), in view of the deeming

fiction.

The question that arises for consideration is as to whether the deeming
fiction incorporated in sub-section (2) of Section 5 is mandatory or
directory, and/or, whether during pendency of the notice/objection the
project shall be deemed to have been registered after lapse of thirty days

from the date of application.

The Hon’ble Supreme Court in Commissioner of Municipal
Corporation Shimla Vs. Prem Lata Sood and others, (2007) 11
Supreme Cases 40, was considering as to whether Section 247 of the
Himachal Pradesh Municipal Corporation Act, 1994 (for short, ‘1994,
Act’), which provided for a deeming provision that where within a period
of sixty days after the receipt of any notice the Commissioner does not
refuse to sanction the building or work or upon refusal it is not
communicated to the person who had given the notice, the Commissioner
shall be deemed to have accorded sanction to the building or work and
the person by whom the notice has been given shall be free to commence

and proceed with the building or work.

The Hon’ble Supreme Court observed and held that Section 247 of 1994,
Act no doubt provides for a legal fiction specifying, a period of sixty
days, within which the application for grant of sanction of a building plan

should be granted but the said period evidently has been considered to
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providing for a reasonable period during which such application should
be disposed of, however, only because the period of sixty days has
elapsed from the date of filing of application, the same by itself would
not attract the legal fiction contained in Section 247 of the 1994, Act.
When such an application is attended to within the mandated period by
the Commissioner and the defects in the said building plans are pointed
out, there cannot be any doubt whatsoever, that the applicant must
satisfactorily answer the query, and/or, remedy the defects in the building
plans pointed out by the competent authority. A legal fiction, as is well
known, must be construed having regard to the purport and object of the
Act for which the same was enacted. If no sanction can be granted, when
the building plan is not in conformity with the building byelaws or has
been made in contravention of the provisions of the Act or laws, the
restriction would not apply despite the deeming provision (Refer;
paragraphs 33, 44 and 45). (Refer; Ishikawajma-Harima Heavy Industries
Ltd. Vs. Director of Income Tax, (2007) 3 SCC 481, para 45 at page
111).

In S.B. International Ltd. Vs. Asstt. Director General of Foreign
Trade, (1996) 2 SCC, 439, court held that issuance of licenses is not a
formality nor mere ministerial function but it requires due verification
and formation of satisfaction as to compliance with all the relevant

provisions. Para-12 is extracted as :

“12. ... We have mentioned herein before that issuance of
these licences is not a formality nor a mere ministerial function but
that it requires due verification and formation of satisfaction as to
compliance with all the relevant provisions.”

In Surjeet Singh Bhamra Vs. Bank of India and others, (2016) 4 SCC
204, Supreme Court was considering a voluntary retirement scheme of a
nationalized bank as to whether the provision therein was mandatory.
The court was of the opinion that the clauses of the scheme is partly
mandatory and partly directory. It is mandatory in compliance of some
clauses so far as the employees are concerned, whereas, it is directory in
compliance of some clauses so far as the bank is concerned. The clause
mandating filing of an application by an employee by a particular date is
mandatory in its compliance for the employee because if an employee

does not file the application before the due date then he has no right to
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file application thereafter, whereas, the clause which requires the bank to
pass an order on an application by a specified date and complete all the
formalities, it 1s directory in its compliance being a public authority. Para

40 of his report is extracted as:

“40. In other words, it is not mandatory for the Bank to necessarily
complete all the formalities before the due date specified in the
clause and if the Bank fails to do it within the time but completes
the formalities after the specified date, it would be permissible for
the Bank to do so and the act so done would be regarded as being
in conformity with the requirement of the Scheme.”

The Court in paragraph 41 assigned the reason that since the scheme does
not provide any consequence as to what would follow, if the Bank does
not ensure compliance within the time fixed in the clause, the Bank being
public functionary is required to perform public functions, hence, while
discharging such function if the Scheme has not provided any
consequence for non-compliance of the act within time, then the Scheme
would not be construed as mandatory but it would be construed as
directory insofar as the Bank is concerned. In other words, since the
Scheme did not provide for accrual of any benefit in employee’s favour
by “deeming fiction” in the event of non-compliance on the part of the
Bank then no such benefit can accrue in favour of an employee
automatically by fiction as a result of any non-compliance. It is necessary
for the employee to show that the scheme contains a clause for conferral

of such benefit on the employee by deeming fiction.

A three Judge Bench of the Supreme Court in Balwant Singh and others
Vs. Anand Kumar Sharma and others, (2003) 3 SCC 433, held that the
duty cast upon a private party is said to be mandatory and for any public
functionary it is to be directory requiring the public functionary to
perform public function within a time frame unless the consequences

thereof are specified. Para 7 is of the report is extracted :

“7. Yet there is another aspect of the matter which cannot be lost
sight of. It is a well-settled principle that if a thing 1s required to be
done by a private person within a specified time, the same would
ordinarily be mandatory but when a public functionary is required
to perform a public function within a time-frame, the same will be
held to be directory unless the consequences therefor, are
specified. In Sutherland’s Statutory Construction, 3™ Edn., Vol.3,
at p. 107, it is pointed out that a statutory direction to private
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individuals should generally be considered as mandatory and that
the rule is just the opposite to that which obtains with respect to
public officers. Again, at p. 109, it is pointed out that often the
question as to whether a mandatory or directory construction
should be given to a statutory provision may be determined by an
expression in the statute itself of the result that shall follow non-
compliance with the provision. At p. 111, it is stated as follows:

‘As a corollary of the rule outlined above, the fact that
no consequences of non-compliance are stated in the
statute, has been considered as a factor tending towards
a directory construction. But this is only an element to be
considered, and is by no means conclusive’.”

Hon’ble Supreme Court in Bhavnagar University v. Palitana Sugar
Mill (P) Ltd. And others, (2003) 2 SCC 111 in para 42 held as under :

“42. We are not oblivious of the law that when a public functionary
is required to do a certain thing within a specified time, the same
is ordinarily directory but it is equally well settled that when
consequences for inaction on the part of the statutory authorities
within such specified time is expressly provided, it must be held to

be imperative.”

[Refer: Sharif-Ud-Din Vs. Abdul Gani Lone, (1980) 1 SCC 403]
In the given facts, applying the law, appellant had filed the application
for registration with UP RERA, which was duly registered on
02.02.2025. Sub-section (1) of Section 5 mandates the Regulatory
Authority to register or reject the application, as the case may be, within
thirty days thereafter (i.e. 01.03.2025). The Regulatory Authority on
considering the application and the documents filed in support thereof
raised objections within the mandated period of thirty days, on
06.02.2025, 21.02.2025 and 03.03.2025 respectively. The appellant
replied to the notice and participated in the personal hearing. The
impugned order thereafter, came to be passed on 10.03.2025. It is urged
on behalf of the appellant that since the order passed by the Regulatory
Authority was beyond the period of thirty days, therefore, in view of sub-
section (2) of Section 5, the project would be deemed to have been
registered by operation of law being a mandatory provision, irrespective

of the pending notice.

The submission of learned counsel for appellant lacks merit in view of
the settled law rendered in Prem Lata Sood (supra). In the event the

application filed by a promoter is not attended or responded to by the
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Regulatory Authority by raising objection, in that event a consequence
accrues to the promoter in view of the deeming fiction incorporated in
sub-section (2) of Section 5 1.e. the project shall be deemed to have been
registered and the Regulatory Authority shall within a period of seven
days thereafter from the period of thirty days, specified under sub-section
(1), provide a registration number and a Login Id and password. The
expression ‘shall’ is coupled with the consequence of registration of a
project. The provision is mandatory as a consequence follows conferring
benefit of registration to the promoter, in the event Regulatory Authority
fails to grant registration or reject the application within the specified

time makes sub-section (2) mandatory.

The Regulatory Authority, however, attending to the application within
the mandated period i.e. thirty days, raises objection by way of notice
calling upon the promoter to satisfy the query, in that event, the embargo
of thirty days for disposing the application or in the event of failure of
Regulatory Authority in deciding the notice, the right of registration of
the project would not accrue to the promoter. It is only after the promoter
submits his reply/clarification to the notice, the Regulatory Authority
would consider and pass an appropriate order thereon, either, registering

the project or rejecting the application.

The Regulatory Authority, admittedly, had subjected the appellant with
notice pointing out the short comings in the application form filed for
registration, which required due clarification from the promoter and
satisfaction of the Regulatory Authority, as to compliance with all
relevant provisions of the Act. The deeming fiction conferring benefit as
a consequence of expiry of the time limit without deciding the notice
would not accrue upon the appellant. If no sanction can be granted, as the
application is not in conformity with the provisions of the Act, rules and
regulation, made thereunder, in our opinion automatic registration would
not follow despite the deeming fiction during pendency and disposal of

the notice.

The Act, 2016, rules and regulation framed thereunder, has been framed
in public interest. The public interest, as is well known, must override the

private interest. In the event the promoter fails to satisfy the queries
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raised by the Regulatory Authority to its satisfaction, the deeming fiction
of automatic registration of the project does not arise. The deeming
fiction of assuming a fact would only arise in the event the application
for registration is not attended to by the Regulatory Authority within
thirty days from its filing (registration). In the event the Regulatory
Authority within thirty days of filing of the application applies its mind
and calls upon the promoter/applicant to satisfy the notice, the deeming
fiction would not apply. It is, however, clarified and desirable that having
regard to the legislative intent in incorporating the deeming fiction and
the stakes of the promoter, Regulatory Authority should decide the notice
expeditiously, after the promoter has replied to the notice, preferably,
thirty days thereafter. The delay in deciding the notice/objection could
adversely affect the time line of the real estate project. The promoter has
the requisite permit for construction, and the NOCs for the project. The
registration is required only for the purposes for marketing the project. It
should clearly be understood that application for registration is not an
adversarial /is between the promoter and the Regulatory Authority. The
question accordingly is answered against the appellant and in favour of

the respondent.

Having due regard to the facts and circumstances of the case and for the
reasons assigned herein above, the appeal succeeds, accordingly allowed

by passing the following orders:

Impugned order dated 10.03.2025, passed by the Regulatory Authority is

set aside and quashed.

The Regulatory Authority is directed to grant registration for the
appellant project and issue registration number including a Login Id and
password to the appellant within seven days from the date this order is

uploaded on the portal of the Tribunal.

It 1s clarified that no other point or ground was pressed and argued by the

contesting parties.

No order as to costs.

Dated : 25.09.2025

Irfan

(Devindar Singh Chaudhry) (Suneet Kumar)



