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1. By way of this appeal the appellants-Abhai Verma and his wife Smt.
Anju Verma have challenged the impugned order dated 10.05.2019
passed by the learned Regulatory Authority, Lucknow as well as the
impugned order dated 29.08.2019 passed by the learned Adjudicating
Officer, U.P. Real Estate Regulatory Authority, Lucknow under Section
44(2) of the Real Estate (Regulation & Development) Act, 2016 (in short
“the Act”). The learned Regulatory Authority vide impugned order dated
10.05.2019 partly allowing the complaint of the appellants has observed
that the Project of the respondent is delayed and the delayed period is
fixed as from 25.08.2014 to 30.04.2018 and the complaint is transferred
to the Court of Adjudicating Officer to determine whether complainant is
entitled to compensation or not for delayed period as per provisions of
RERA, Act. In continuation of order dated 10.05.2019 the learned
Adjudicating Officer has passed the impugned order dated 29.08.2019
whereby the complaint of the appellants was allowed and the respondent
was directed to pay the interest at the rate of SBI MCLR+1% per annum
on the amount of Rs.41,25000/- deposited by the appellants as
compensation for delayed period from 25.08.2014 to 30.08.2018 within



45 days from the date of order, failing which at the same rate of interest
the respondent/opposite party will be liable to pay the interest to the
complainants till the date of realization.

In brief the facts of the complaint case leading to the present appeal

are as follows:-

2. The complainants/appellants had booked a flat No. HM/C-1/402, on

2.1

2.2

24.08.2012 in Himalaya Enclave, Vrindavan Yojna, Lucknow launched
by U.P.-Avas Evam Vikas Parishad, Lucknow. The total sale
consideration of flat was Rs.41,25,000/-. The complainants had paid all
the sale consideration till 23.02.2013. As per terms of the Brochure the
flat was to be completed in 24 months i.e. till 24.08.2014. However, till
the date of lodging the complaint in the U.P. Regulatory Authority flat
was not complete inspite of passing approximately 4 years. The opposite
party offered for registering of the flat without completion certificate
while construction work is still going.

As relief, the complainants have sought that the opposite party be
directed to give possession of the flat after obtaining completion
certificate as early as possible with delay penalty.

The opposite party-U.P. Avas Evam Vikas Parishad has filed reply

to the complaint with following submissions:

That flat number HM/C-1/402, Himalaya Enclave Sector-17, Vrandavan
Scheme was allotted to the complaints is not disputed.

That in the registration Booklet the cost shown in respect of three BHK
flat as 41.25 Lakh is tentative cost and not final.
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2.8

2.9

That the other charges like payment of corpus fund towards maintenance
charges and other charges imposed by the State Government/Central
Government like Vat, Service-tax, GST etc. payable according to law
have to be separately paid in addition to the cost of the flat.

That the allotment letter through letter no. 1318 dated 14.03.2018 was
issued by the respondent informing that the cost of the flat has been
arrived upon Rs.46,71,438.00/and accordingly the balance amount of
Rs.5,46,372/- was directed to be deposited in favour of respondent by
30.04.2018. The complainants were also informed to deposit the other
charges towards corpus fund, GST, etc. in addition to the cost of the flat.
That the complainants have yet not produced any receipt after making
aforesaid payment in favour of respondent. And as such sale deed in
respect of allotted flat cannot be executed in favour of the complainant till
the dues are fully paid by him.

That under Section 19(6), of the Real Estate (Regulation & Development)
Act, 2016, it is the duty of allottees to make payment within the time as
specified.

That complainants have been well informed to complete the formalities
for getting the sale deed executed in his favour and then to take possession
of the allotted flat.

That the allotted flat is fully completed and ready for possession. The
provision for power back-up is available as 500 KVA Generator Set has
been installed, two lifts are operational.

That so far as the question of delay is concerned in that regard, it is
submitted that under the Registration Booklet the period of 28months for
completion of proposed construction is tentative, which is specifically

mentioned in the Registration Booklet. However, the alleged delay, if any,



is neither deliberate nor intentional. The respondent has always been
vigilant to complete the project within tentative time as early as possible,
but due to the reasons beyond the control of the respondent some delay in
completion of the project was caused. However, it is respectfully
submitted that according to RERA registration the date of completion of
the project was 30.06.2018. And after the said date the extension for six
months has been applied by depositing the required fee in this regard, and
the RERA has yet not rejected the application of the respondent as such it

is deemed to be granted.

2.10 That complaint of the complainants regarding delay penalty is liable to be

3.

rejected.

REJOINDER TO THE REPLY FILED BY RESPONDENT
AGAINST COMPLAINT OF THE COMPLAINANT BEFORE
THE REGULAORY AUTHORITY.

The complainant has filed rejoinder affidavit against reply to the

complaint before the Regulatory Authority which is as below:

3.1 That it is submitted that property is not disputed but there is delay in the

3.2

completion of project for about 5 years.

That it 1s submitted that according to the registration Booklet of the
respondent the cost of three BHK flat was Rs.41.25 Lakhs. In the
registration Book under Clause 2(1)(a) time to complete project was 28
months from November, 2011. It is also submitted that cost mentioned in
the registration book was a tentative cost and not final. It is specifically
mentioned in Clause 2.1 (a) that the cost of the flat shown in the booklet

is tentative and the final cost can be arrived upon after final costing only
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3.5

3.6

at the time of completion of project. The project was to be completed
within 28 months from November, 2011 and whatever is the increase in
the cost has to be calculated if the project was completed within time.
According to letter dated 14.03.2018 super area of the flat was 142 sq.
Mtr. and the constructed area of the flat was 131.62 square Meter which
was 4.11% and 0.32% more than the area given in the registration
Booklet. The final cost of the flat is Rs.46,71,438/- which is 13.25%
more to Rs.41,25,000/-. It appears from the above that increase in the
cost of the flat is due to delay in construction work of the flat. It took 6
years in place of 2 years to complete the construction work of the flat. So
the increase in the cost of flat is due to delay in the construction work
from the side of the respondent. Increase in cost of flat which is 13.25%
1S enormous.

That it is submitted that if the project was completed on time, there no
question arises for payment of GST and other taxes.

That it is submitted that complainants have already paid balance amount
on 18.04.2018.

That it is submitted that complainants have made payments within time
as specified.

That it is submitted that information regarding the flat that it was
complete and lift is in working is false and it is submitted that the
complainants went to take possession of the flat on 17.08.2018 but
noticed that work on site was still going on. The earth filing work,
construction of community centre, parking roof, generator as well as
other work were still going on the flat and the flat was incomplete and

painting and other work were still going on.



3.7

3.8.

That it is submitted that flat was not complete. The generator was
installed and it was not operated at all. The other short comings which
the complainants noticed were as under:-

(a) The ground falling and landscaping is not complete.

(b) Basement parking areas are still to be completed.

(¢) Community hall is still under construction in my flats and several
short comings were also there.

(d) Power back up is not there.

(e) The entrance door gets jammed on closing.

(f) There is seepage in ceiling of one of the bedrooms.

(g) The drain of the balcony is choked leading to water lagging in that
area.

(h) There is continuous dripping of water in the duct area.

That it is submitted in the registration Booklet time to complete the

project was 28 months from the date of registration. The delay if due to
act of God was permitted. Delay of 73 months on the part of respondent
is unacceptable. Due to this delay there is 13.42% increase in the cost of
flat. Since there is a delay in construction of the flat, complainants have
to pay rent during this period. Delay on the part of respondent was not
beyond his control and complainants are entitled to get penalty on the
delayed period.

On pleadings of the parties, the learned Authority has framed three
issues which are as follows:-
(1)  Whether complainant is entitled to pay additional amount ?
(i1) Whether project of the opposite party — U.P. Avas Evam Vikas

Parishad Lucknow is delayed ?

(i11) Whether complainant is entitled to get compensation for delayed

period?



4.1

Having heard the arguments of learned counsel for both the parties,
the learned Regulatory Authority passed the impugned judgment and
order dated 10.05.2019 as below:

“The project of the respondent is delayed and the delayed period is fixed
as from 25.08.2014 to 30.04.2018. So far as compensation for delayed
period is concerned, the matter is transferred to the adjudicating Officer
to determine whether complainant is entitled to compensation or not”.

The learned Adjudicating Officer in continuation of the above stated

order dated 10.05.2019 has passed the impugned order dated 29.08.2019
by observing — as follows:

“The complaint of the appellants was allowed and the respondent was
directed to pay the interest at the rate of SBI MCLR+1 percent per
annum on the amount of Rs.41,25,000/- deposited by the appellants as
compensation for delayed period from 25.08.2014 to 30.08.2018 within
45 days from the date of order, failing which at the same rate of interest,
the respondent/opposite party will be liable to pay the interest to the
complainant till the date of realization.”

Being aggrieved with the impugned orders dated 10.05.2019 and

29.08.2019 the appellants have preferred the instant appeal as follows:

Brief facts of the appeal

The appellants are the allottees of flat No.HM/C-1/402, consisting three
bedrooms in Himalaya Enclave, Vrindavan Yojna, Lucknow vide

allotment letter no. 3130 dated 24.08.2012.

That the appellants by virtue of said allotment letter has deposited the
entire cost of the flat Rs.41,25,000/- (Forty One Lakhs Twenty Five
Thousand) in installments till 23.02.2013. The appellants have deposited
all the installments in time except one for which the respondent has
charged penalty/interest Rs.1000/-. The appellants have also deposited
Rs.5,46,372/- on 18.04.2018 towards extra cost of the flat as demanded



4.2

4.3

4.4

4.5

by the respondent and as such the appellants have paid total amount of
Rs.46,72,372.

As per Clause 9.1 of the Brochure of the scheme/registration booklet of
the respondent, the possession of the flat is to be delivered to the
appellants within 24 months from the date of allotment i.e. 24.08.2012
which completed on 23.08.2014 but till that date the possession was not
delivered by the respondent to the appellants.

After waiting more than 4 years the appellants have not received
satisfactory response from the respondent and suddenly in the month of
March, 2018 it was informed by the respondent that the project has been
completed and offered to the appellants to take the possession without
completion certificate and occupancy certificate as well as without
committed facilities and also demanded extra amount of rs.5,46,372/-.
The appellants went to the site where the project was going on and found
that the project was incomplete and the construction was going on the
site, to this effect the appellants have also taken the photographs of the

site.

That in fact the project became complete on 20.02.2019 and thereafter
sale deed was executed between the parties and the possession was
handed over on 02.04.2019 at advice of the learned Presiding Officer of
the Authority i.e. during the pendency of the complaint without

mandatory documents.

The appellants have demanded mandatory documents several times but

the respondent is not providing mandatory documents like, authenticated
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4.8

4.9

4.10

copy of completion and occupancy certificate, NOC of the Fire,
electrical safety certificate, structural engineer certificate and lift
installation/safety as mentioned in the office order dated 16.09.2019
passed by RERA.

That as per terms and conditions no.4 mentioned in the allotment letter
dated 24.08.2012, in case of failure to deposit the timely installments the
allottee will be liable to pay the interest @ 11.5% + 2%=13.5% p.a.

That the appellant no.1 is Associate Professor posted at Department of
Gastroenterology of SGPGIMS and was living with his family in the
staff building due to non-delivering of possession of flat on due date i.e.
on 23.08.2014 for which he has suffered loss of tune of Rs.7,61,052/- of
House Rent Allowances which is not paid by the department.

That the appellants had already paid the entire amount to the respondent
but till date after taking the possession of the flat, the mandatory
documents have not been provided by the respondent even after

demanding several times by the appellants.

That the promoter is the Uttar Pradesh Avas Evam Vikas Parishad which
is registered under U.P. RERA bearing Registration No. U.P. RERA
PRIJ8977, Himalaya Enclave, Phase-II, Sector-17.

That the appellants have filed a complaint no. 8201815272 dated
07.08.2018 before the U.P. Real Estate Regulatory Authority, Lucknow
(Abhai Verma vs. U.P. Awas Evam Vikas Parishad), seeking the

following relief:-
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“Kindly issue directions to the respondent to hand over the
vacant and legal possession of flat no. HM/C-1/402, Himalaya
Enclave, Vrindavan Yojna, Lucknow and to execute the sale deed
of the same in favour of the appellants with interest at the rate of
13.5% per annum for the delayed period the amount which has
been retained and utilized by the Promoter after a period beyond
24 months as per the terms and condition no.4 mentioned in the
allotment letter dated 24.08.2012, i.e. the same rate of interest
charged by the promoter in case of default of payment of
installments to the respondent”. And also to pay Rs.7,61,-52/- for
loss of HRA, compensation for mental harassment and agony.

That after hearing of both the parties the learned Regulatory Authority
by impugned order dated 10.05.2019 has partly allowed the complaint of
the appellants and held that the project of the respondent is delayed and
fixed the delayed period as 25.08.2014 to 30.04.2018 and transferred the
complaint to the Court of Adjudicating Officer for deciding quantum of
compensation of delayed period as per RERA, Act. The learned
Adjudicating Officer has passed the impugned order dated 29.08.2019 in
continuation of order dated 10.05.2019 by this order the complaint of the
appellants allowed and the respondent was directed to pay the interest of
SBI MCLR +1% on the amount of Rs.41,25,000/- deposited by the
appellants as compensation for delayed period (25.08.2014 to
30.08.2018) within 45 days from the date of order failing which the same
rate of interest will be applicable till the realization and other reliefs as
prayed for by the appellants have not been granted, even date of

possession i.e. 02.04.2019 has not been taken into consideration.

That it is pertinent to mention here that during the pendency of the

complaint and at the time of arguments before learned Adjudicating
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Officer the appellants came to know that the project has been completed
by the respondent in violation of Hon’ble High Court order dated
26.05.2011 passed in Writ Petition No. 3869/2011, Chet Ram vs.
U.O.IL. in which parties were directed to maintain status quo as regards
possession and same order was also passed in other Writ Petition No.
110/2011, both the petitions are still pending as mentioned in impugned
order dated 29.08.2019 passed by Adjudicating Officer of the authority.
If any adverse order is passed by the Hon’ble High Court against the
respondent, the rights of the appellants may be protected and the
appellants reserve their rights to take legal action against the respondent
as the respondent has committed fraud and cheated the appellants while

not disclosing this fact at the time of allotment.

That the appellants are challenging the above orders dated 10.05.2019
passed by the learned member of the Authority and order dated
29.08.2019 passed by the learned Adjudicating Officer of the Authority,
in so far as it relates to not granting of the interest as provided under
Section 2(za)(i) of the Real Estate (Regulation and Development Act,
2016.

That as per section 2(za)(i1) of the Act, the appellants are entitled for the
same interest which the respondent/promoter has charged in case of the

default of the appellants in installments i.e. 13.05% p.a.

That the Section 18(1) of the Act provides that where an allottee does not

intend to withdraw from the project, he shall be paid, by the promoter,
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interest for every month of delay, till the handing over of the possession,
at such a rate as may be prescribed.

That the appellants are seeking the parity of judgment dated 26.02.2019
passed by this Hon’ble Tribunal in Appeal no. 87 of 2018 titled as Smt.
Upasana Duggal vs. LDA as the appellant’s case having similar facts and
circumstances. In the said judgment the Hon’ble Tribunal has granted
interest @15% per annum on the deposited amount till the date of
handing over the actual physical possession of the flat in question. The
appellants are also praying for the same relief as granted by this Hon’ble

Tribunal 1n said case.

That the learned Member of the Authority while passing the order dated
10.05.2019 has not taken into consideration that till 30.04.2018 not
completed, same was completed on 20.02.2019 and actual possession
was handed over on 02.04.2019 inspite of that upheld the delayed period
from 25.08.2014 to 30.04.2018.

That the terms and conditions have been mentioned in
Brochure/Registration Booklet by the appellant according to his choice
without consent, notice and knowledge of the allottees. It is pertinent to
mention here that sub-Section 2(b) of Section 4 Uttar Pradesh Apartment
Act, 2010 says that “every promoter shall declare the penalty for delay in
completion of the building and also penalty in the event of non-payment
of installment by the purchaser” but the promoter has only mentioned the
penalty clause in the allotment letter/Registration Booklet against the
purchaser i.e. 13.5% p.a. interest in the event of non-payment of

installment and as such it is a violation of above said provision.



GROUNDS

Because the learned Adjudicating officer, U.P. Real Estate Regulatory
Authority, has failed to consider the statutory provisions as provided
under Real Estate (Regulation and Development) Act, 2016 while

granting the interest to the appellants.

Because the learned Adjudicating Officer completely failed to appreciate
that as per the Act, 2016 the appellants are entitled for the rate of interest
chargeable from the allottee by the promoter which is to be equal rate of
interest which the promoter shall be liable to pay to the allottee in case of

default.

Because the appellants have deposited the penal interest and default
interest @13.5% p.a. to the respondent for delayed period in only one
installment which fact has not been considered by the learned

Adjudicating Officer.

Because the learned member as well as the Adjudicating Officer of the
U.P. Real Estate Regulatory Authority have not taken into consideration
the hardship of the appellants as they were living in the staff building
for which the department has not paid HRA and also not taken into
consideration the illegal act of the respondent as the respondent wanted
to hand over the incomplete project on 30.04.2018 after taking extra

amount.



Because the learned member as well as the Adjudicating Officer of the
U.P. Real Estate Regulatory Authority have not taken into considerastion
and have not complied the judgment dated 26.02.2019 passed by this
Hon’ble Tribunal in Appeal No. 87 of 2018 title as Smt. Upasna
Duggal vs. LDA as the appellants’ case having similar facts and
circumstances and also has not taken into consideration the judgment
passed by Hon’ble Apex Court in Civil Appeal No. 12238 of 2018 titled
as Pioneer Urban Land and Infrastructure Ltd. vs. Govind

Raghavan.

Because the learned member of the authority while passing the order
dated 10.05.2019 has not taken into consideration that till 30.04.2018 the
flat was not complete and the same become complete on 20.02.2019 and
actual possession was handed over to the appellant on 02.04.2019 inspite
of that upheld the delayed period from 25.08.2014 to 30.04.2018.

Because the learned member as well as the Adjudicating Officer of the
U.P. Real Estate Regulatory Authority have not passed any
order/direction to the respondent to provide the mandatory documents as
prayed by the appellants as prescribed in the Act without these
documents the possession of the flat is illegal.

Because the learned member as well as the Adjudicating Officer of the
U.P. Real Estate Regulatory Authority have not taken into consideration
that the respondent has not complied with the provisions laid down in
Sections 2(q) 2(zf) and Sections 14, 17(2) and 19(10) of the Act, 2016

for safe and legal possession.



Because the learned member as well as the Adjudicating Officer have
not taken into consideration the terms and conditions mentioned in the
allotment letter/registration booklet by the respondent according to his
choice without consent, notice and knowledge of the allottees. As sub-
section 2(b) of Section 4 of the Uttar Pradesh Apartment Act, 2010 says
that “every promoter shall declare the penalty for delay in completion of
the building and also penalty in the event of non-payment of installment
by the purchaser” but the promoter has only mentioned the penalty
clause in the allotment letter/registration booklet against the purchaser
1.e. 13.5% p.a. interest in the event of non-payment of installment and as

such it is a violation of the above said provision.

RELIEF(s) SOUGHT :-

As a relief, the appellants have prayed that this Hon’ble Tribunal may
be pleased to set aside/quash the impugned order dated 10.05.2019
passed by learned member of authority, and impugned order dated
29.08.2019 passed by learned Adjudicating Officer U.P. Real Estate
Regulatory Authority in so far as it relates to not granting the interest as
provided under the Act and to direct the respondent to make the payment
of the interest from 24.08.2014 to till the realization @13.5% p.a. for
delayed period to the appellants within time frame/fixed and further to
provide completion certificate and occupation certificate to the
appellants.

It is further prayed to this Hon’ble Tribunal that respondent may kindly
be directed to pay the Rupees 5 lakh as compensation towards mental
harassment and agony Rupees 7,61,052/- for loss of House Rent
Allowances and also to pay Rs.50,000/- towards the cost of the litigation.
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OBJECTIONS AGAINST APPEAL

The respondent has filed objections dated 18.11.2019 against the said

appeal stating as follows:

That the appellants have filed the above noted appeal challenging the
order dated 10.05.2019 passed by the RERA Authority in complaint
Case 1n0.8201815272 and the order dated 29.08.2019 passed by the
Adjudicating Officer of the RERA Authority in Complaint Case No.
DJ/8201815272. So far as challenging the order dated 10.05.2019
passed by the RERA Authority in Complaint Case No. 8201815272 is
concerned, the above noted appeal is highly barred by limitation as
prescribed in Section 44(2) of the RERA Act. Further the appellant has
not filed any delay condonation application in the above noted appeal.
The appellants have filed the above noted appeal challenging the two
separate orders passed by the two separate authorities which is against
the provisions of Section 44(1) of the RERA Act and as such the above

noted appeal is not maintainable and is liable to be dismissed.

That the terms and conditions of the Clause 2.1 (A) of the
Registration Booklet provide that the cost of the flat mentioned in the
Brochure is the estimated cost. The said clause 2.1(A) further provides
that on completion of the project final costing of the flat would be

determined and accordingly, the final cost would be payable. Further
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clause 2.1(A) and 9.1 of the Registration Booklet do not provide the

period of 28 months for delivery of possession.

That the terms and conditions of Clauses 4.6 and 4.7 of the
Registration Booklet provide that due to delay, if the respondent could
not be allotted the flat after six months of the payment of last
installment, on the demand of complainant, the amount deposited by
the complainant would be refunded along with interest at the rate
payable on the Saving Bank Account by the Nationalized Bank. The
said provisions are applicable only where the refund is claimed due to
non -allotment of flat upto or after six months of payment of last
installment. Further in the case of refund/cancellation after eligibility
draw, the terms and conditions of the clause 4.4 and 4.5 of Registration
booklet are applicable which provide the refund without interest after
deduction of 20% of registration amount upto three months and 50%
after three months. Further the terms and conditions of the Clause 9.2
of Registration Booklet provide that the delivery of possession would
be made after full payment of the cost of the flat payable after final
costing and after execution of sale deed. Further there is no
provision/agreement to pay the interest/compensation if the allottee
agreed to take the possession of the flat by depositing the cost of the
flat payable after final costing of the flat.

That the terms and conditions of the clause 4.6 of the Registration
booklet is applicable only when the allottee chooses to terminate the

contract by claiming refund due to delay of the project but there is no
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provision/agreement for payment of interest where the allottee claimed

the possession of flat and agreed to pay the final cost of the flat.

That where no time is stipulated for performance of the contract (i.e. for
delivery) or where time is not the essence of the contract and if the
allottee, instead of rescinding the contract on the ground of non
performance, accepts the belated performance in terms of contract,
there is no question of any breach and in the present matter the allottee
neither rescinded the contract nor claimed the refund on the ground of
non performance and accepted the belated performance in terms of
contract and agreed to take the possession of the flat by depositing the
final cost of the flat, the allottee is not entitled to get the interest on the

deposited amount.

That where the Plot/Flat/House has been allotted at a tentative price
subject to final determination of price after completion of project, the
authority will be entitled to revise or increase the cost and in the present
matter the flat was allotted on the tentative price subject to final
determination of price after completion of project and after final costing
of the flat the allotment letter had been issued to the complainant.

That where the grievance is one of the delay in delivery of possession
and the authority offered to deliver the possession at agreed price and
such offer of delivery of possession is accepted by the allottee, the
question of awarding any interest on the amount deposited by the
allottee from the date of deposit till the date of delivery of possession
does not arise as the allottee got benefit of appreciation of price of the

house is not entitled to interest on the deposited amount.
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That it is the settled law that the flats under self financing scheme are
constructed on “no profit no loss” basis and the allotment made at
agreed price despite increase in market value, allottee already have
benefit of increase value, not entitled to any compensation and in the
present matter the allotment had been made under self financing
scheme of the respondent and the allotment had been made at agreed
price despite the increase in market value, the allottee is not entitled to

get any compensation.

That it is settled law where the allotment is at a tentative rate subject to
calculation of final cost which is higher than the tentative cost, it will
not be considered as charging a revised higher rate and in the present
matter the allotment was made on the tentative price subject to final
determination of the price after completion of project and after final
costing the price mentioned in the allotment letter is higher than the

tentative price cannot be treated as revised higher rate.

That the delay so caused by external circumstances and was beyond the
control of the appellant. The project has been terribly hit by the
agitation of the landowners as well as kisan union and the matter
being subjudiced and adjudicated by the Hon’ble High Court,
Lucknow Bench, Lucknow in Land Acquisition Writ Petition No.
110/2011 along with connected Misc. Writ Petition No. 12734/2010
and 3869/2011 and the project lost valuable time between 2011 to
2018. During this period there was violence and mayhem on the site by

the landowners and kisan union who resorted to physically assault the
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employees and the labourers of the appellant and destroys the machines
by ransacking on the site from time to time. The appellant hit
financially due to these unfortunate incidents and words are very few to
explain the financial damages and the mental trauma caused to the

appellants and the project was hit very badly.

That the project has suffered considerably which the appellants share
with the RERA authority. A deliberate and interruptive cause of action
was initiated by the kisan union and the landowners which jeopardized
the continuity of the project, as they proceeded to High Court by filing
Land Acquisition Writ Petition No. 110/2011, and obtained the stay in
the matter. The work on the project got stalled and delay started to
occur which was purely due to action initiated by the landowners and

the members of kisan union.

That in due course, the appellants able to present the matter in the
Hon’ble High Court and got the stay order modified in favour of
appellant vide interim order dated 24.08.2017 in Writ Petition No.
110/2011. All the Writ Petitions are still pending in the Hon’ble High
Court. Beside the above, the agreement between appellant and M/s
Marg Ltd was executed on 18.09.2013 for construction work of 206
flat. According to agreement the construction work was to be
completed upto 18.12.2016 but the M/s Marg Ltd. had not completed
the construction work within stipulated period of agreement and as such
the agreement had been terminated from the M/s Marg Ltd. and the
work had been given to other company for completing the construction

work.
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That the facts of the case are that the complainants/appellants had
applied for allotment of flat under self financing scheme by depositing
the registration amount and on the basis of estimated cost of the flat the
demand letter dated 24.08.2012 had been issued to the appellant subject
to final determination of price after completion of flat. The appellant
had deposited the installment upto 31.07.2014. After final costing of the
flat the allotment letter dated 14.03.2018 had been issued to the
appellants. By the said allotment letter dated 14.03.2018, the appellants
was directed to deposit the balance cost of Rs.5,46,372/- and Misc.
Charges upto 30.04.2018 and complete the formalities for execution of
sale deed and take the possession of the flat. Thereafter the complainant
belatedly deposited the balance cost of the flat and belatedly completed
the formalities for execution of sale deed by depositing the late fee on
24.01.2019. Thereafter the sale deed had been executed on 24.02.2019
in favour of appellant. Thereafter the appellant had submitted the copy
of sale deed in the office of Estate Manager after registration of the sale
deed in the sub Registrar office Lucknow. Thereafter the Estate
Manager had issued letter dated 23.03.2019 to the appellant directing
him to take the possession of the flat from Executive Engineer,
Construction Division-19 of Parishad. The appellant had belatedly
taken the possession on 02.04.2019.

That as the appellant neither deposited the balance cost of the flat nor
completed the formalities for execution of sale deed nor taken the
possession within the stipulated period as mentioned in the allotment

letter dated 14.03.2018 and the appellants were liable to pay the interest
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5.16

5.17

on the delayed period and as such only in order to save from the
liability of penal interest the appellant had filed complaint case no.
6201811744 before the learned Real Estate Regulatory Authority. In
the said complaint case, the learned Secretary of the Regulatory
Authority had passed the order dated 04.07.2018 disposing of the
complaint that the appellant may file the complaint for compensation

before learned Adjudicating Officer of RERA authority.

That further only in order to save from the liability of penal interest, the
appellants had filed another complaint case no. 8201815272 before the
Real Estate Regulatory Authority for payment of interest and
compensation on the alleged ground of delay of project. Thereafter the
learned Authority had passed the order dated 10.05.2019 disposing the
complaint that the matter relating to compensation may be adjudicated

by the Adjudicating Officer of RERA authority.

That it is pertinent to mention here that from perusal of letter dated
31.07.2018 written by the appellants to the Estate Officer mentioning
therein that till the decision is taken by the RERA authority the
appellant is unable to proceed for registry, it is clear that the appellant
had himself made the delay in completing the formalities for execution
of sale deed and in taking the possession of the flat and as such the

appellant is not entitled to get the any interest or compensation.

That thereafter the matter had been transferred before the Adjudicating
Officer of the RERA authority for adjudicating the compensation and
complaint case renumbered as ADJ/8201815272. In the said complaint
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case the respondent had filed written statement stating the correct facts.
Thereafter the learned adjudicating officer of the RERA authority had
passed the order dated 29.08.2019 directing the respondent to pay the
interest (@ MCLR +1 interest on the amount of Rs. 41,25,000/- for the
period of 25.08.2014 i.e. 30.08.2018 to the appellants.

That from the above said facts and circumstances of the case the above
noted appeal of appellant is not maintainable and is liable to be

dismissed.

REJOINDER/RELICATION DATED 06.01.2020 AGAINST OBJECTION

6.1.

6.2

TO THE APPEAL.

The appellants have filed rejoinder/replication dated 06.01.2020 against

objection to the appeal which is mentioned herein below:

That it 1s submitted that the costing of the flat is not subject matter
before this Hon’ble Tribunal. It is denied that both the Clauses 2.1(A)
and 9.1 provide the expected period of 28 months for completion of the
construction of the flat and it is further denied that the said clause does
not provide the delivery of possession. It is submitted that in Clause 9
of the Registration Booklet it is specifically mentioned that for
“possession of the flats” the period of completion of project/possession
has mentioned 24 months.

That it is submitted that respondent has mentioned the certain terms and
conditions in the Registration Booklet which are not applicable in the

appellant’s case as the appellants’ genuine and lawful claim as per



provision of Section 2(za)(i) of the Real Estate (Regulation &
Development) Act, 2016, in case of default in depositing the
installments i.e. 13.5% per annum. Earlier also this Hon’ble Tribunal
had granted the same interest i.e. 15% per annum as per order dated
26.02.2019 in Appeal No. 87/2018 titled as Smt. Upasana Duggal vs.
LDA. It is further submitted that the terms and conditions have been
mentioned in Brochure/Registration Booklet by the respondent
according to its own choice without consent, notice and knowledge of
the allottees. It is pertinent to mention here that sub-Section 2(b) of he
Uttar Pradesh Apartment Act, 2010 says that “every promoter shall
declare the penalty for delay in completion of the building and also
penalty in the event of non-payment of installment by the purchaser”
but the promoter/respondent has only mentioned the penalty clause in
the Registration Booklet/Allotment Letter against purchaser/appellant
i.e. 13.5% per annum interest in the event of non-payment of
installment and as such it is a violation of above said provision. It is
further submitted that above said provision also affirmed by the RERA
Act, 2016 contained under Section 13(2), the relevant para of this
Section is reproduced here below:

“the rates of interest payment by the promoter to the allottee
and the allottee to the promoter in case of default, and such
other particulars, as may be prescribed”.

The respondent is not abiding the law of the land contained in the

RERA Act, 2016 and has mentioned one sided terms and conditions
mentioned in the Registration Booklet above and insisting the
appellants to follow the same inspite of that the project is duly
registered with the UP RERA Authority. The respondent has
intentionally and deliberately delayed the construction of the building



almost 5 years and failed to hand over the lawful possession of the flat
in question and as such the appellants cannot take the benefit of the said
terms and conditions. It is further submitted that the respondent itself
admitted that it has not mentioned the interest clause in the Registration
Booklet for delay in handing over possession of the flat and as such the
respondent is doing unfair trade practice, and to stop such unfair trade
practices by the promoters of RERA Act, 2016 came into existence and
thereafter various promoters had challenged the Constitutional validity
of the said Act. The Hon’ble Bombay High Court upholding the
constitutional validity of RERA Act, 2016 in the case of Neel Kamal
Realators Suburban Pvt. Ltd. and another vs. The Union of India
has held as under:

“Section 4(2)(1)(c) enables the promoter to revise the date of
completion of project and hand over possession. The provisions
of RERA, however, do not rewrite the clause of completion or
handing over possession in agreement for sale. Section
4(2)(1)(c) enables the promoter to give fresh time line
independent of the time period stipulated in the agreements for
sale entered into between him and the allottees so that he is not
visited with pernal consequences laid down under RERA. In
other words, by giving opportunity to the promoter to prescribe
fresh timeline under Section 4(2)(1)(c) he is not absolved of the
liability under the agreement to sale.”

“Section 18(1)(b) lays down that if the promoter fails to or is
unable to give possession of an apartment due to discontinuance
of his business as a developer on account of suspension or
revocation of the registration under the Act or for any other
reason, he is liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice to
any other remedy available to return the amount received by him
in respect of that apartment with interest at such rate as may be
prescribed in this behalf including compensation. If the allottee
does not intend to withdraw from the project he shall be paid by
the promoter interest for every month’s delay till handing over of
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the possession. The requirement to pay interest is not a penalty
as the payment of interest is compensatory in nature in the light
of the delay suffered by the allottee who has paid for his
apartment but has not received possession of it. The obligation
imposed on the promoter to pay interest till such time as the
apartment is handed over to him is not unreasonable”.

From perusal of the above fact, it is clear that the interest on deposited

amount, which was kept and utilized by the promoter, shall be paid to
the allottee. It is further held by the Hon’ble High Court in para 133 of
the said judgment:-

“The petitioners have challenged validity of Sections 18(1), (2), (3)
and 40. As discussed above and in view of the object and scheme of
RERA and considering the law laid down in respect of
retrospectivity / retroactivity, we are of the view that the challenge
made by the petitioners to these provisions as being violative of
Articles 14 and 20 is not sustainable in law. The petitioners have
failed to establish that the above stated statutory provisions need to
be struck down. We find that RERA has adequate mechanism which
balances the rights and obligations of the promoter, real estate agent
and the allottee”.

That it is denied that no time is stipulated for delivery of possession.

The respondent itself denied own registration booklet wherein Clause 9
has specifically mentioned delivery of possession of flat within 24
months and as such whatever stated in paras 5 to 7 is not sustainable in
the eyes of law and cannot be taken into consideration. It is further
denied that appellants are not entitled for the interest for the delay in
delivery of possession and it is further denied that after final costing of
the flat the allotment letter had been issued to the appellants, there is no
such provision for allotment of flat as mentioned anywhere as stated by
the respondent in para no. 6 and put the other terms and conditions
which are not applicable in the present case. So far as the terms and

conditions of the contract as mentioned in the Registration Booklet as
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well as allotment letter dated 24.08.2012 and as stated in the objection
is concerned the Hon’ble Apex Court has held in Civil Appeal No.
12238 of 2018 (Pioneer Urban Land and Infrastructure Ltd vs.
Govind Raghavan), that “ A term of a contract will not be final and
binding if it is shown that the flat purchasers had no option but to
sign on the dotted line, on a contract framed by the builder. The
contractual terms of the Agreement are ex-facie one-sided, unfair,
and unreasonable. The incorporation of such one-sided clauses in an
agreement constitutes an unfair trade practice as per Section 2(r) of
the Consumer Protection Act, 1986.” It is also mentioned here that
Sub-Section 2(b) of Section 4 of Uttar Pradesh Apartment Act, 2010
says that “every promoter shall declare the penalty for delay in
completion of the building and also penalty in the event of non-payment
of installment by the purchaser” But the promoter has only mentioned
the penalty clause in the allotment/registration booklet against the
purchaser. That in the other judgments like Amit Soni & Anr. Vs.
Umang Realtech Ltd. National Consumer Dispute Redressal has
granted 18% interest to the allottee in case of default from the side of
promoter and held hat if the seller is charging interest from buyer @
18% p.a., we should have no hesitation in awarding the same interest.
In Civil Appeal No. 4631°/2019 (Karnataka Housing Board vs. K.A.
Nagamani, the Hon’ble Apex Court has also granted 18% p.a. to the
allottee as the judgment passed on 06.05.2019.

That it is denied that the respondent is a non-profit making Real Estate
Developer and works on ‘no profit no loss basis”. 1t is submitted that
the RERA Act has not differentiated between private and Government

Promoters and in respect to ‘no profit and no loss theory’ of the



respondent, it is submitted that the respondent is obtaining the profit
from the project through different ways such as over and above the cost
of the flat, charge interest on delayed payment of installment. It is
further submitted that the appellants’ genuine and lawful claim falls
under the provision of Section 2(za) of RERA Act and squarely covered
under the provisions of Section18(1) the RERA Act, 2016. It is further
submitted that the respondent is registered with the RERA and as such
RERA Act, 2016 is binding on the respondent and the respondent has
failed to handover the lawful possession within stipulated time after
receiving full cost of the flat. The appellants are seeking the parity of
judgment dated 26.02.2019 passed by this Hon’ble Tribunal in Appeal
No. 87 of 2018 titled as Smt. Upasana Duggal vs. LDA as the
appellants’ case having similar facts and circumstances i.e. similar rate
of interest in case of default in either in case of allottee or promoter. In
the said judgment the Hon’ble Tribunal has granted interest @15% per
annum on the deposited amount till the date of handing over the actual
physical possession of the flat in question.

Proviso to Section 18(1) of the Act provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of the
possession, at such a rate as may be prescribed. Section 2(za)of the Act
defines the word “prescribed” to mean prescribed by rules made under
this Act. Rule 16 of the U.P. Real Estate (Regulation and
Development) Rules, 2016 does not prescribe the rate of interest to be
paid by the promoter to the allottee along with refund of money
received by the promoter, but it has used the word “the applicable



interest” only. The verbatim language of Rule 16 of the Rules is being
produced here as under:

“Any refund of monies along with the applicable interest and
compensation, if any, payable by the promoter in terms of the Act

for the rules and regulations made thereunder, shall be payable by

the promoter to the allottee within forty five days from the date on
which such refund along with applicable interest and
compensation if any, becomes due.”

The true interpretation of words “applicable interest” occurring in Rules

reproduced herein above can only be “the rate of interest which shall be
made applicable by the Regulatory Authority or the Real Estate
Appellate Tribunal in the facts and circumstances of a given
case/complaint or appeal respectively” as per intent and object of the
Act which has been enacted to protect the interests of the consumers in
the real estate sector.

Now, this Tribunal is to determine the rate of interest to be paid by the
respondent company on the amount deposited by the appellants with
the respondent company in respect of flat in question for delay in
handing over the possession of the flat in question to the appellant as
per proviso to section 18 (1) of the Act. In this case, as has already been
discussed in detail that as per the terms of the agreement, the
respondent company was to provide possession of the flat in question to
the appellant within 24 months from the date of allotment letter but
possession of flat in question from the date of allotment letter but
possession of flat in question was delayed by the respondent company
for more than 05 years. Thus, in the above facts and circumstances, this
Tribunal thinks it fit to fix the fate of interest to be 15% per annum as

the applicable interest payable by the respondent company to the
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appellant on the amount deposited by the appellant for delay in handing
over possession of flat in question to the appellant.

The appellants in the instant appeal are also praying for the same relief
as granted by this Hon’ble Tribunal in said case in light of the
provisions contained under Section 2(za) (1) of the Act, the interest rate
ought to be same @13.5% p.a. in case of default of promoter.

That it is denied that possession of the flat in question could not be
handed over due to reason beyond control of the respondent. It is
denied that the development work of the aforesaid scheme was held up
on account of the agitation of the land owners as well as kisan union. It
is unbelievable that more than 4 years the agitation of farmers was
going on, the respondent failed to mention the date of agitation, when it
was started and when it was ended and so far as the pendency of Writ
Petitions before the Hon’ble High Court and modification of stay order
are concerned the respondent is making false statement and misleading
this Hon’ble Tribunal for which the respondent is liable to be
prosecuted and punish in accordance with law. The project has been
completed by the respondent in violation of Hon’ble High Court order
dated 26.05.2011 passed in the Petition No. 3869/2011, Chet Ram vs.
U.O.I. in which parties were directed to maintain status quo as regards
possession and same order was also passed in other Petition No.
110/2011, both the petitions are still pending as mentioned in impugned
order dated 29.08.2019 passed by Adjudicating Officer of the
Authority, rights of the appellants may be protected and the appellants
reserve their right to take legal action against the respondent as the
respondent has committed fraud and cheated the appellants while not

disclosing this fact at the time of allotment neither in advertisement nor
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in the Registration Booklet and as such the respondent has violated the
provisions contained under Section4 of the U.P. Apartments Act, 2016.
It is further submitted that status quo order was passed on 21.12.2011 in
the Writ Petition No. 110/2021 and same was modified on 24.08.2017
for the limited purpose to construct the road. It is submitted that the
respondent has made concocted story one after other which are not
sustainable in the eyes of law, the respondent is blaming to the others
for delaying the project which is totally misconceived and is not liable
to be taken into consideration. It is further submitted that these pleas do
not fall under the category of ‘force majeure’ explained under Section
6 of the RERA Act, 2016.

That it is submitted that the respondent is misleading the Hon’ble
Tribunal by way of demand letter and allotment letter, in fact the
allotment was done by way of allotment letter dated 24.08.2012 and in
pursuance of the said letter the appellants were depositing the
installments and after issuing the allotment letter dated 24.08.2012 the
respondent was supposed to hand over possession of the flat in question
within 24 months but instead of handing over the possession of the flat,
the respondent did the final costing of the flat by way of so called
allotment letter dated 14.03.2018 after a period of almost 6 years and as
such the plea of the respondent that the flat was allotted on 14.03.2018
is wrong and denied which is not sustainable in law and cannot be taken
into consideration. It is further submitted that by virtue of allotment
letter dated 24.08.2012 the appellants have deposited the entire cost of
the flat amounting to Rs.41,25,000/- in installments till 23.02.2013. The
appellants deposited all the installments in time except one for which

the respondent has charged penalty/interest amounting to Rs.1000/-.



The appellants also deposited Rs.5,46,373/- on 18.04.2018 towards
extra cost of the flat as demanded by the respondent and as such the
appellants had paid total amount of Rs.46,72,372/-. As per clause 9.1
of the Brochure of the scheme/Registration Booklet of the respondent,
the possession of the flat is to be delivered to the appellants within 24
months from the date of allotment i.e. 24.08.2012 and 24 months had
completed on 23.08.2014 but till date the possession was not delivered
by the respondent to the appellants. After waiting more than 4 years the
appellants have not received satisfactory response from the respondent
and suddenly in the month of March, 2018 it was informed by the
respondent that the project has been completed and offered to the
appellants to take the possession without completion certificate and
occupancy certificate as well as without committed facilities and also
demanded extra amount of Rs.5,46,372/-. The appellants went to the
site where the project was going on and found that the project was not
completed, the construction was going on the site, to this effect the
appellants also took the photographs of the site. Against the illegal act
of the respondent the appellants lodged online complaint before U.P.
RERA for granting same interest as charged by respondent in delayed
installments but the same was not entertained due to lack of jurisdiction
and disposed of with liberty to file fresh complaint under the provisions
of Section 71 of the RERA Act, 2016 before Adjudicating Officer,
thereafter fresh online complaint was filed by the appellants. It is
denied that said complaints were filed in order to save from the liability
of penal interest, in fact the respondent is trying to save from the
liability of penal interest while issuing false and frivolous allotment

letter dated 14.03.2018 inspite that the two allotment letters cannot be
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issued for the same flat. That in fact the project was completed on
20.02.2019 and thereafter sale deed was executed between the parties
and the possession was handed over on 02.04.2019 at the advice of the
learned Presiding Officer of the Authority i.e. during the pendency of
the complaint without mandatory documents.

That it is submitted that the respondent has wrongly interpreted the
letter dated 31.07.2018, in fact the appellants have purchased the stamp
papers for registry and demanded mandatory documents several times
but the respondent had not provided mandatory documents like
authenticated copy of completion and occupancy certificate, NOC of
the Fire, Electrical safety certificate, structural engineer certificate and
lift installation/safety = as mentioned in the office order dated
16.09.2019 passed by RERA.It is pertinent to mention here that the
respondent wanted that the appellants take the possession of the flat in
question without legal documents without completing/developing it and
without promised facilities, before handing over the possession of the
flat in question, the respondent is supposed to provide the mandatory
documents as per the RERA Act, 2016 like authenticated copy of
completion and occupancy certificate, i.e. obligatory and mandatory
certificate defined under Section 2 (zf) as under:

“Occupancy certificate” means the occupancy -certificate, or
such other certificate by whatever name called, issued by the
competent authority permitting occupation of any building, as
provided under local laws, which has provision for civic
infrastructure such as water, sanitation and electricity:

“Section 17(2) After obtaining the occupancy certificate and
handing over physical possession to the allottees in terms of sub
Section (1),it shall be responsibility of the promoter to hand over
necessary documents and plans, including common area, to the
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association of the allottees or the competent Authority, as the
case may be, as per the local laws :

Provided that, in the absence of any local law, the promoter shall
hand over the necessary documents and plans, including
common area, to the association of the allottees or the competent
authority, as the case may be, within thirty days after obtaining
the OC.

Section 19(10) Every allottee shall take physical possession of
the apartment plot or building as the case may be, within a
period of two months of the occupancy certificate issued for the
said apartment, plot or building, as the case may be.

No objection certificate of the Fire, Electrical Safety certificate
structural engineer certificate and lift installation/safety
certificate etc.

That it is denied that the respondent had filed the written statement

stating the correct facts and it is further denied that the interest granted
by the learned Adjudicating Officer without considering the facts
mentioned in the written statement. In fact, the learned Adjudicating
Officer had considered all the facts mentioned in written statement and
held that the project was developed during the operation of status quo
order granted by the Hon’ble High Court which amounts to ‘Contempt
of Court’ but failed to considering the grievance of the appellants in
granting the same rate of interest as charged by the respondent from the
appellants in delayed installments as provided under provision
contained Section 2(za)(i1) of RERA Act, 2016.

At last, the appellants have submitted that objection filed by the
respondent may please be taken off from the record as the same is
without oath and based on wrong facts and appeal of the appellants may
please be allowed with heavy cost.

FINDINGS



On the averments made in appeal, we have to determine the following
points:-

(1)  Whether appellants are entitled to get interest @13.5% per annum
for the delayed period i.e. from 24.08.2014 to the actual date of
realization ?

(1))  Whether respondent-U.P. Avas Evam Vikas Parishad is liable to
pay Rs. 5 Lakh as compensation for mental harassment and agony
and Rs.7,61,052/- for house rent allowances to appellants ?

(i11)) Whether appellants are entitled to get Rs.50,000/- as cost

litigation?

Point No. (i) Under this point first of all we have to determine the

delayed period caused in giving possession of the flat in question to the
appellants ?

This point has been discussed by the learned Regulatory Authority
under issue No.2 which is noted as below:
Issue no.2 as framed by the learned Regulatory Authority is as under:
Issue No. 2 : Whether project of the opposite party - U.P. Avas Evam
Vikas Parishad, Lucknow is delayed ?
Regarding this point, the learned Member of the Authority has given
finding that ‘Offer of Possession’” was given to complainants on
14.03.2018 and according to this ‘Offer of Possession’ complainant was
to take possession of the flat/unit in question till 30.04.2018 but the
complainant did not take the possession of the flat even till date (i.e. till
the date of judgment of Authority i.e. 10.05.2019). Therefore, the
learned Member of the Authority observed that the date of getting the
possession of flat in question would be considered 30.04.2018. On this



basis, the learned Authority held that the project of the respondent is
delayed and accordingly fixed the delayed period from 25.08.2014 to
30.04.2018.

In this regard, we perused clause 9.1 of the Registration Booklet. As per
terms of clause 9.1 the flat was to be completed within 24 months i.e. till
24.08.2014 from the date of booking of the flat in question i.e.
24.08.2012.

The record speaks that the respondent- U.P. Avas Evam Vikas Parishad,
Lucknow has given ‘Offer of Possession’ on 14.03.2018 to the
appellants/complainants.

Now the question arises-whether the respondent - U.P. Awas Evam
Vikas Parishad, Lucknow had obtained Completion
Certificate/Occupancy Certificate till 14.03.2018 ?

The answer would be no. Because from the paper No.17 (Annexure-1)
enclosed with rejoinder affidavit filed by respondent it is obvious that
completion certificate was issued on 28.02.2019 by the Competent
Authority. Further respondent - U.P. Awas Evam Vikas Parishad,
Lucknow has clarified in affidavit dated 17.11.2021 that Completion
Certificate (C.C.) is also considered as Occupancy Certificate, hence
there is no need to issue separate Occupancy Certificate. Meaning
thereby, Completion Certificate signifies Occupancy Certificate also.

To determine the delayed period, we examine Section 2(q) and Section
2(zf) of the Act, which defined completion & Occupancy Certificate, the
same are extracted as below :-

2. “Section 2:- Definitions- In this Act, unless the context
otherwise requires.-



4. “Section 2(q) “completion certificate” means the
completion certificate, or such other certificate, by whatever
name called, issued by the competent authority certifying
that the real estate project has been developed according to
the sanctioned plan, layout plan and specifications, as
approved by the competent authority under the local laws:”

5. “Section 2(zf) “occupancy certificate” means the
occupancy certificate, or such other certificate by whatever
name called, issued by the competent authority permitting
occupation of any building, as provided under local laws,
which has provision for civic infrastructure such as water,
sanitation and electricity.”

On examination of the provisions of Section 2(q) and Section 2(zf), we

find that completion certificate is basically a certificate issued by the
competent authority certifying that the Real Estate Project has been
developed according to the sanctioned plan, lay out plan and
specifications, as approved by the competent authority under the local
laws. On the other hand, the occupancy certificate is issued by the
competent authority permitting occupation of any building, as provided
under local laws, which has provision for civic infrastructure such as
water, sanitation and electricity etc.

Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for
Competition Certificate, which reads as follows :-

“Section 4(5) of the U.P. Apartments Act, 2010:- An apartment
may be transferred by the promoter to any person only after
obtaining the completion certificate from the prescribed
sanctioning authority concerned as per building byelaws. The
completion certificate shall be obtained by promoter from
prescribed authority within the period of two years from the date
of sale agreement. Provided that if the construction work is not



completed within the stipulated period, with the permission of the
prescribed authority;

Provided further that if the completion certificate is not issued by
the prescribed sanctioning authority within three months of
submission of the application by the promoter complete with all
certificates and other documents required, the same shall be
deemed to have been issued after the expiry of three months.
Explanation: For the purposes of this subsection "completion’
means the completion of the construction works of a building as
a whole or the completion of an independent block of such
building, as the case may be.

4

Section 4(5) of the U.P. Apartments (Promotion of Construction,
Ownership & Maintenance) Act, 2010 clearly lays down that an
apartment may be transferred by the Promoter to any person (allottee)
only after obtaining the C.C. from the prescribed sanctioning authority
concerned as per building by-laws. The C.C. is required to be obtained
by the Promoter, meaning thereby that Allottee has no role to play in
obtaining C.C. from the prescribed authority. A Promoter is required to
first obtain C.C./O.C. from the prescribed authority, only thereafter
register conveyance deed of the real estate in favour of the Allottee(s)
and a legal & habitable possession can be offered to the Allottees.

The issue of offering handing over possession prior to obtaining
occupancy certificate was also examined by the Hon’ble Supreme Court
in Civil Appeal Nos. 1232 and 1443-1444 of 2019 R.V.
Prasannakumaar and ors. Vs. Mantri Castles Pvt. Ltd. and ors.
decided on 11.02.2019 wherein it has been observed that possession
cannot be handed over prior to obtaining occupancy certificate.

In view of the aforesaid analysis, we are of the considered view that as

per the provisions of the U.P. Apartments (Promotion of Construction,



Ownership and Maintenance) Act, 2010 read with the provisions of Act,
2016 a Promoter is required to offer legal and habitable possession to the
allottees only after obtaining C.C./O.C. and ask for clearing dues by
raising final demand. In other words, before obtaining Completion
Certificate/Occupancy Certificate offer of possession cannot be given in
legal sense. Thus, in view of above it would be justifiable in the eyes of
law to fix “delayed period” from 25.08.2014 to 28.02.2019.
The learned counsel for appellants placing reliance on case of Smt.
Upasana Duggal vs. Lucknow Development Authority (decided by
this Tribunal) submitted that the appellants are entitled to get interest
minimum at the rate of 13.5% per annum though the interest has been
awarded at the rate of 15% per annum in Smt. Upasana Duggal Case.
Now, the submission of the learned counsel for the appellants that the
appellants in this case are also entitled to get the minimum interest at the
rate of 13.5% per annum requires to be discussed here.
To determine the rate of interest, here it is pertinent to mention that the
U.P. Government has framed “Uttar Pradesh Real Estate (Regulation
and Development) Agreement for Sale/Lease) Rules, 2018” (hereinafter
referred to as Rules, 2018), which came into effect from 17.10.2018.
According to Rule 9.2(i1) and 9.3(1), the rate of interest payable by the
promoter or by the allottee respectively are defined in case of default by
either of the parties. These Rules are extracted below:-

Rule 9.2(ii)

The Allottee shall have the option of terminating the Agreement
in which case the Promoter shall be liable to refund the entire
money paid by the Allottee under any head whatsoever towards
the purchase of the apartment, along with interest at the rate
equal to MCLR (Marginal Cost of Lending Rate) on home loan



of State Bank of India +1% unless provided otherwise under the
Rules. within forty-five days of receiving the termination notice:

Provided that where an Allottee does not intend to withdraw
from the Project or terminate the Agreement, he shall be paid,

by the Promoter, interest at the rate prescribed in the Rules, for
every month of delay till the handing over of the possession of
the [Apartment/Plot], which shall be paid by the Promoter to
the Allottee within forty-five days of it becoming due.

Rule 9.3
The Allottee shall be considered under a condition of Default,
on the occurrence of the following events:
In case the Allottee fails to make payments for 2 (two) -
consecutive demands made by the Promoter as per the Payment
Plan annexed hereto, despite having been issued notice in that
regard the Allottee shall be liable to pay interest to the
promoter on the unpaid amount at the rate equal to MCLR
(Marginal Cost of Lending Rate) on home loan of State Bank of
India +1% unless provided otherwise under the Rules. The
Promoter must not be in default to take this benefit;

On examination, we find that we cannot go beyond the aforesaid Rules

2018 as notified by the U.P. Government.

Moreover, in terms of the proviso to Section 18(1), it is stipulated that if
an allottee does not intend to withdraw from the project, then he shall be
paid by the promoter interest for every month of delay, till the handing
over of the possession, at such rate as may be prescribed.

It is our considered view that drawing light from the above mentioned
Rules of 2018, and the fact that often an allottee/buyer has to supplement
his savings by taking loan, the simple rate of interest at MCLR+1 percent
balances the equities and is in line with the word and spirit of the Act
and can be taken as “interest at such rate as may be prescribed” as
mentioned in Sections 12, 18 and 19(4) of the Act, till the rate of interest

for the purpose is notified by the State Government.



Thus, in view of the “Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018, it would be just
to award rate of interest SBI, MCLR+1% per annum for the delayed
period.
In fact, what the rate of interest has been granted in the aforestated case
of Upasana Duggal, the same rate of interest cannot be granted in the
instant case because the rate of interest MCLR+1% per annum has been
prescribed by the State Government with effect from 17.10.2018.
Therefore, as per notification of the State Government, it would be in
interest of justice to grant interest at the rate of SBI+MCLR+1%. Apart
from this, the judgment/order of the same Tribunal or Co-ordinate Bench
is not binding because it is not verdict given by the Hon’ble High Court
or the Hon’ble Apex Court.
Point No. (i) is decided accordingly.
Point No.(ii) Under this point, we have to examine — Whether
respondent-U.P. Awas Evam Vikas Parishad is liable to pay
Rs.5,00,000/- (Rs. Five Lakhs) as compensation for mental harassment
and agony and Rs.7,62,052/- for house rent allowance to appellants ?
Similar to this Point No.(ii) the learned Regulatory Authority has
formulated Issue No.3 which is as follow:
Issue No.3. Whether complainant is entitled to get compensation ?
Examining this issue, the learned Regulatory Authority has observed that
the 1ssue of compensation falls within purview of Adjudicating Officer.
Thereafter the matter was referred to the learned Adjudicating Officer to
resolve the issue of compensation. Vide order dated 29.08.2020
Adjudicating Officer showing the concurrence with the finding of

learned Regulatory Authority observed that the delay has been caused by



opposite party — U.P. Awas Evam Vikas Parishad, Lucknow in giving
possession of the flat in question to the complainants and thus fixed the
delayed period from 25.08.2014 to 30.08.2018 ( by mistake the date
30.08.202018 has been noted by the learned Adjudicating Officer in
place of 30.04.2018 ). The learned Adjudicating Officer declined to
accept the averment of the complainant that possession was delivered on
02.04.2019 and accordingly, refused to award compensation from
25.08.2014 to 02.04.2019. The Adjudicating Officer has also observed
that complainant himself did not take possession of the flat in question
on 30.08.2018 hence his averment that the possession of the flat in
question was given on 02.04.2019 cannot be accepted. This finding of
the learned Adjudicating Officer is not tenable because till the date of
30.04.2018, the respondent had not obtained Completion Certificate
hence, no question arises to take possession of the said flat by
appellants/complainants on 30.04.2018.

The learned Adjudicating Officer has also observed that relief for refund
of house rent by complainant for the period during which he lived in
rental house cannot be granted because the complainant has already been
given interest at the rate of MCLR+1% in form of compensation for the
delayed period during which he hired the rental house.

Thus, the learned Adjudicating Officer has not granted any amount for
mental agony caused to the complainant observing that the mental agony
is not proved by the facts and circumstances of this case. This aspect of
observation of the learned Adjudicating Officer has legal backing hence
it requires no interference regarding payment of compensation to the
appellants.

Point No. (ii) is decided accordingly.



Point No.(iii) Whether appellants are entitled to get Rs.50,000/- as cost

litigation?
The expressions ‘Cost of litigation’ and ‘compensation’ are different
concepts. From the impugned order dated 29.08.2020, it is obvious that
the learned Adjudicating Officer has not expressed any view about cost
of litigation payable to the appellants but the expenses incurred in
pursuing this litigation cannot be ignored. It is immaterial whether issue
regarding cost of litigation has been raised in pleadings or not but
bearing of cost in litigation is admitted fact.
Thus, taking the facts and circumstances into view, it is in interest of
justice to give Rs. 40,000 /- as cost of litigation of the present case to the
appellants.
Point no. (iii) is disposed of accordingly.
Thus, from the above discussion, it is obvious that the learned
Regulatory Authority and Adjudicating Officer have failed to appreciate
the papers and evidence available on the records in a proper and
judicious way and therefore, the impugned judgment and orders dated
10.05.2019 and 29.08.2019 are liable to be upturned by allowing the
instant appeal.
ORDER
The impugned judgment and orders dated 10.05.2019 and
29.08.2019 passed by U.P. Real Estate Regulatory Authority, Lucknow
and learned Adjudicating Officer, Lucknow are hereby set aside. The
instant appeal of the appellants is allowed with following directions:-
The respondent-U.P. Awas Evam Vikas Parishad is hereby directed to —
(1) make payment of interest at the rate of interest SBI MCLR+1% per
annum on the deposited amount of Rs.41,25,000/- for delayed period



from 25.08.2014 to 28.02.2019 to the appellants within a period of 45
days from the date of this judgment and order;

(i1) make payment of Rs.40,000/- (Rs. Forty Thousand only) as cost of
litigation to the appellants within a period of of 45 days from the date
of this judgment and order;

(ii1))non-compliance of this order shall be executable by the U.P. Real
Estate Regulatory Authority as per provisions of the Real Estate
(Regulation and Development) Act, 2016.

The record of the learned Regulatory Authority be transmitted
back immediately along with the copy of the judgment.

(K.K. Jain) (T.B. Singh)

Dated: 07.07.2022
PRADEEPKUMAR



