RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

APPEAL NO. 472/2020

M/S Brick Rise Developers Pvt. Ltd.  ............... Appellant.
Versus

Antaryami Kumar & Mrs. Shobha.  ............... Respondents.
And

APPEAL NO. 479/2020

M/S Brick Rise Developers Pvt. Ltd.  ............... Appellant.

Versus

Rekha Pandey. Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

Both these appeals have been filed against the composite order dated
19.02.2020 passed by the U.P. Real Estate Regulatory Authority,
Regional Office, Gautam Budh Nagar (hereinafter referred to as ‘the
Regulatory Authority’), therefore, they were heard together and are
being disposed of by a common judgment. For the sake of convenience

we take Appeal No. 472 of 2020 as leading case.

The present appeal (Appeal No. 472/2020) has been preferred by M/S
Brick Rise Developers Private Limited (hereinafter referred to as the
‘appellant’) against the order dated 19.02.2020 passed by the
Regulatory Authority in Complaint No. NCR144/07/0295/2019
whereby the appellant has been directed to refund the amount deposited
by the respondents with interest at the rate of MCLR+1% per annum,
within 45 days.
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The facts of the case, in brief, are that the respondents booked 4 BHK
Flat No. ICN 1603 admeasuring 179 sq.mtr. in the appellant’s project
‘Godrej Nurture Phase-1’ situated at Sector 150, Noida, Gautam Budh
Nagar. The cost of the unit is Rs.1,56,20,590/- excluding taxes and
other charges. The respondents paid a sum of Rs. 17,51,901/- in
installments to the appellant. The appellant had to deliver possession,
after completion of the project, by 31.03.2024. The appellant increased
the rate of the property in question. The respondents lost faith in the
developer, therefore, they filed Complaint No. NCR144/07/0295/2019
before the Regulatory Authority for refund of the deposited amount
along with interest. The Regulatory Authority decided the complaint
vide order dated 19.02.2020 directing the appellant to refund the
amount deposited by the respondents with interest at the rate of
MCLR+1% per annum, within 45 days. Aggrieved against the said
order dated 19.02.2020 the appellant has come up before the Tribunal in
this appeal.

The appellant has stated in the memo of appeal that Schedule I1I and VI
of the Application Form clearly stated that any change in the
development charges, taxes, duties etc. shall be borne by the

respondents.

The appellant has not made any change/escalation in the price of the
apartment and the lease rent is a pass through charge which is payable

to the competent authority in terms of the title document.

Advance maintenance charges are only charged at the time of issuance
of possession and for the services/maintenance of the Unit and the
project are payable by all the apartment owners in terms of the rules

laid down by the UP RERA in its model agreement.

Clause 19 of the Application Form clearly stated that the cost of the unit
is exclusive of the taxes and other charges. It was clearly agreed that in
case there is any change/modification in the lease rent, the same shall
be payable by the respondents. Further Clause 18 clearly states that the
respondents shall be liable to pay the maintenance charges to the

appellant.
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Clause 7 of the Application Form stipulated and defined ‘booking
amount’ (earnest money) to be 20% of the cost of the property which
was meant to ensure performance, compliance and fulfillment of
obligations and responsibilities of the buyer/respondents. In the present

case the total booking amount (earnest money) was Rs.31,24,118/-.

Schedule III of the Application Form clearly stated that the customer

shall make the payments as per the schedule of statutory taxes.

Tentative date of completion of the unit as per clause 22 of the

Application Form was 31.03.2024.

The appellant issued an allotment letter dated 30.01.2019 to the
respondents. Soon thereafter, the appellant discovered that it had
inadvertently mentioned the lease rent as Rs.5,20,359.10p. @
Rs.2,906/- per sq.mtr. instead of Rs.7,28,960/-. The appellant,
thereafter, issued another allotment letter dated 23.04.2019 taking into
account the said correction. The appellant has not made any
change/escalation in the price of the apartment. The lease rent is a pass
through charge which is payable to the competent authority in terms of

the title document.

Increase of the amount of Rs.3,78,237.92p. was in lieu of taxes,
advance maintenance charges and lease rent which were to be paid by
the respondent. The advance charges are only charged at the time of
issuance of possession letter and for the services/maintenance of the
unit and the project the charges are to be paid by all the apartment

OWNeErs.

Vide letter dated 18.05.2019 the appellant requested the respondents to
execute an agreement to sublease. The same was also sent to the
respondents, but the respondents did not execute the said agreement.
Thereafter a reminder was sent to the respondents on 03.06.2019, but

the same was also ignored by the respondents.

The respondents are trying to take advantage of their own wrong, as the
respondents have committed a serious default by not executing the

agreement.
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There 1s no misrepresentation or violation of any rule of RERA nor the

respondents suffered any loss attributable to the appellant.

The appellant is completing the project/apartment with all amenities as
promised as per timelines and is committed to deliver the apartment in a

timely manner.

The appellant has lost the opportunity to sell the said flat to another

person.

Non-payment by the respondents has put the appellant through great

hardship, who is under pressure to ensure progress of the construction.

As per Clause 13 of the Application Form it was agreed that in case of
failure on the part of the respondents to make timely payments, the
appellant was at liberty to terminate the transaction and forfeit the entire
booking amount. Further as per Clause 14 of the Application Form it
was agreed and understood that in case of abrupt cancellation or non-
payment of the installments, the appellant had a right to reject the

booking and forfeit the booking amount.

The appellant has challenged the impugned order dated 19.02.2020
passed by the Regulatory Authority, on the following grounds:--

(@) The impugned order dated 19.02.2020 suffers from complete
non-application of mind and, therefore, bad in law, perverse,

arbitrary and illegal.

(b)  The Regulatory Authority passed the impugned order beyond the

subject matter of dispute and pleadings.

(c) The Regulatory Authority while passing the impugned order
failed to appreciate that the Application Form clearly stated that
any changes in development charges, taxes, duties etc. shall be
borne by the respondents. Schedule III and VI clearly stated that
any increase in the levy of any government charges shall be

borne by the respondents.

(d)  While passing the impugned order the Regulatory Authority fell
into grave error in holding Lotus as the developer on the basis of

shareholding of Lotus in the appellant-company. Appellant-
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company is a separate legal entity distinct from Lotus Green
Construction Private Limited. The said finding is erroneous

both, on facts and law and as such 1s liable to be set aside.

The Regulatory Authority failed to appreciate that the appellant
disclosed all the material information to the Authority and only
after being satisfied, the project was registered with the U. P.
RERA.

The Regulatory Authority while passing the impugned order
failed to appreciate that the appellant has disclosed all the
material information to the Authority as well as to the

respondents.

The Regulatory Authority failed to appreciate that the name of
the developer and its inter-se relationship with Godrej Properties
Ltd. was transparently disclosed to the respondent in the
Application Form, marketing brochures and share holder

agreement dated 11.07.2017.

The Regulatory Authority failed to appreciate that there was no
false information made in the brochure/prospectus qua the name

of the developer.

The Regulatory Authority failed to appreciate that there is no

violation of Section 12 or any of the provisions of the Act.

The Regulatory Authority failed to appreciate that the tentative
completion date of the apartment is 31.03.2024 and there is no

violation of Section 18 of the Act.

The Regulatory Authority failed to appreciate the terms and
conditions of the Application Form. Clause 7 of the Application
Form stipulated that the agreed booking amount i.e. 20% of the
cost of the property was to act as a pledge for due performance of

the contract on the part of the respondents.

The Regulatory Authority failed to appreciate that booking
amount (earnest money) was reasonable and mutually agreed

between the parties since it was meant to ensure the performance,
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compliance and fulfillment of the obligations and responsibilities

of the respondent.

(m) The Regulatory Authority failed to appreciate that the order of
refund, despite there being no violation by the appellant, will

cause huge losses to the appellant.

(n)  The Regulatory Authority failed to appreciate that the order of

refund will impact the progress of the project.

(o) The Regulatory Authority failed to appreciate that it had no

jurisdiction to grant an order of refund.

The appellant has prayed for setting aside the impugned order dated
19.02.2020 passed by the Regulatory Authority.

The respondents filed their objection to the memo of appeal and
submitted that on 23.12.2018 they applied for purchase of 4 BHK Flat
bearing Unit No. ICN-1603 admeasuring 179 sq.mtr. in Godrej Nurture
Project in Sector 150, Noida.

The respondents paid Rs.17,51,901/- to the respondent in installments.

The cost of the aforesaid flat, as informed by the appellant, was
Rs.1,56,20,590/- excluding certain riders as per Schedule I1II and IV of
the Application Form. On the footnote of Schedule III it was clearly
mentioned that the lease rent will be charged at the rate of
Rs.2,906.06p. per sq.mtr. at the time of OC which amounts to
Rs.5,20,348.36p. for the aforesaid flat.

The appellant issued two different allotment letters dated 30.01.2019
quoting Rs.1,82,51,026.95p. as cost of the flat including all taxes and
another allotment letter dated 23.04.2019 quoting Rs.1,86,22,264.87p.
as cost of the aforesaid flat including all taxes. The aforesaid allotment
letters contained condition no. 4, a binding provision on the respondent,
that if copy of the aforesaid allotment letters is not received to the
appellant within 10 days duly signed by the respondents then it would
be deemed that the respondents have accepted the allotment of the unit
on the terms and conditions specified in the application form and the

allotment letters.
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Increase in the rate of aforesaid flat by Rs.3,78,237.92p. in a most
arbitrary manner shows the unprofessionalism by the appellant which
has diminished the trustworthiness and integrity of the Godrej
Properties Ltd. and compel the respondents for not getting trapped in

the nexus of the appellant.

The respondents immediately raised the issue of above breach of terms
and conditions with the developer (Godrej Nurture) through email.
Initially the appellant responded the email of the respondents giving
baseless justifications to the issues raised by the respondents and by
email dated 05.07.2019, the appellant admitted that due to an internal
system glitch wrong lease rent was communicated to the respondents
and the correct lease rent was Rs.7,28,960.40p. instead of
Rs.5,20,359.10p.

The appellant sent a letter dated 18.05.2019 for agreement to sub-lease
to the respondents for signing the same mentioning ‘villa’ instead of flat

which was objected to by the respondents vide mail dated 26.05.2019.

Para 14 of the terms and conditions of the Application Form states that
in the event the application form is withdrawn/cancelled for reasons not
attributable to developer’s default then the developer shall be liable to
forfeit the booking amount along with non-refundable amounts.
Conversely, it fixes responsibility on the developer to refund all the
paid amount in the present case as the developer has accepted its default

1.e. ‘internal system glitch’ vide email dated 05.07.2019.

The impugned order dated 19.02.2020 is a speaking order and stands
good in the eye of law as the same has covered all the pleadings of the

parties.

The developer has presented itself as Godrej Properties Limited having
project under the name and style ‘Godrej Nurture’ Sector 160, Noida
whereas the truth is that Godrej Properties Limited was only a
Development Manager in the project and 99.9% share in the project
was owned by one ‘Lotus Greens Constructions Private Limited’
(parent company) and M/S Brick Rise Developers Private Limited is
it’s subsidiary company. The appellant misrepresented itself before the

prospective buyers and misused the brand name of Godrej Properties
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Ltd. Such an act of the appellant is contrary to the provisions of
Section 12 of the Act 2016 and for this ground alone the appellant is

liable to refund the money of the respondents with interest.

Increase in the value of the flat after issuance of allotment letter is
intriguing and mischievous act of the appellant for taking hard earned

money of the respondents by committing fraud.

It is not only the lease rent which the appellant has raised but it has also
raised the figures of taxes, advance maintenance charges and in total it
has raised Rs.3,78,273.92p. and issued another allotment letter dated
23.04.2019 in an illegal and arbitrary manner.

There was no increase in the lease rent by any competent authority and
it is only intriguing and misleading act of the appellant to trap the

innocent public and take their hard-earned money.

The appellant has committed mistake, which has also been admitted by
it in its email dated 05.07.2019 besides misrepresentation and violation
of Section 12 of the Act 2016, which is the finding of the Regulatory
Authority. In such circumstances the appellant has rightly been held
responsible for its faults and has been directed to refund the hard earned

money of the respondents with applicable interest.

The appellant has not denied the findings of the Regulatory Authority in

the entire memo of appeal.

Between the dates of first allotment letter and the second allotment
letter neither any competent authority increased the lease rent nor there
was any change in the tax slab and the building was under construction,
as such legally there can be no issue of maintenance charges or any
increase in the maintenance charges. In these circumstances issuing
second allotment letter is only an attempt of the appellant to cheat and

burden the respondents with illegal demands.

Once the respondents lost the faith and trust upon the appellant, there
was no point for the respondents to sign the agreement and to get

further trapped in the nexus of the appellant.
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The Regulatory Authority passed a detailed and speaking order in
respect of misrepresentation by the appellant and violation of Section

12 of the Act 2016.

It is obvious that prices of the units are always escalating and if the
appellant is heading towards completing the project in time then it can

definitely offer a better price to the prospective buyer.

It is hard to believe that big players like Godrej Properties Ltd. are
facing great hardship, just because the respondents have stopped paying

their installments.

It was due to appellant’s fault and unprofessionalism that the
respondents have to suffer and their precious time and resources have

been wasted in the litigation.

The Regulatory Authority had jurisdiction to order for refund of the
prospective buyers for violation of Section 12 of the Act 2016. In the
aforesaid circumstances, the grounds mentioned by the appellant in the
memo of appeal are devoid of merits and the present appeal deserves to

be dismissed with exemplary cost, in the interest of justice.

The appellant has not filed reply to the objection of the respondent
despite of opportunity having been given vide orders dated 18.03.2021
and 14.09.2021.

Heard Sri Kapil Madan, learned counsel for the appellant and Sri Shiv

Prakash Pandey, learned counsel for the respondents.

On examination of the pleadings, record and submissions of learned

counsel for the parties the factual position as culled out is as under:--

The complainant/respondent booked Flat No. ICN 1603, admeasuring
179 sq.mtr. in the appellant’s project ‘Godrej Nurture Phase-I” situated
at Sector 150 Noida, district Gautam Budh Nagar, vide application form
dated 23.12.2018 by opting construction linked plan unequivocally
agreeing to make timely payments provided in the application form and
was issued allotment letter dated 30.01.2019 for a consideration of
Rs.1,82,51,026.95p. excluding taxes and other charges, while
acknowledging receipt of Rs.17,51,901/- being part of total price, as set

out in Annexure-III to the allotment letter. The balance amount of total
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price was to be paid in accordance with the payment plan set out in
Annexure-II to the allotment letter. The details of the unit have been

set out in Annexure-III to the allotment letter.

The appellant issued another allotment letter to the respondent on
23.04.2019, indicating the cost of the unit as Rs.1,86,29,264.87p.
including of taxes mentioning the condition at serial no. 4 to the effect
that the allotment of the unit is subject to executing/signing and
submitting to the developer/appellant the duplicate copy of the duly
signed allotment letter within 10 days of the date thereof and if the
developer does not receive the duly signed allotment letter from the
allottee/respondent within the timeline mentioned therein, then it shall
be deemed that the allottee/respondent has accepted the allotment of the
unit on the terms and conditions as specified in the application and the

allotment letter.

The respondent, feeling aggrieved by the increase of Rs.3,78,237.92p.
protested through email to the appellant and the same was replied by
the developer/appellant vide letter dated 05.07.2019 informing therein
that due to an internal system glitch wrong lease rent was
communicated to the allottee/respondent and the correct lease rent was

Rs. 7,28,960.40p. instead of Rs.5,20,359.10p.

The appellant sent a letter dated 18.05.2019 for execution of sub-lease
to the respondent for signing the same. Thereafter the
allottee/respondent approached the Regulatory Authority by means of
Complaint No. NCR144/07/0295/2019 dated 06.07.2019 mentioning
therein that as per Builder Buyer Agreement the date of completion of
the project is 31.03.2024 and under the heading of ‘Other Details’ the
allottee/respondent mentioned that he has lost faith in the developer due
to hike in cost of property through issuing two allotment letters-
Rs.1,82,51,027/- vide letter dated 30.01.2019 and Rs.1,86,29,265/-
citing technical glitch after protracted exchange of e-mails for two

months and sought refund of Rs.17,51,901/- with interest.

The Regulatory  Authority after exchange of pleadings clubbed
Complaint No. NCR144/08/0775/2019 (Rekha Pandey Vs. Brick Rise
Developers Pvt. Ltd.) and by means of order dated 19.02.2020 while
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holding the developer/appellant guilty of concealing the correct facts
and taking into consideration the provisions Section 12 of the Act 2016,
directed for refund of the amount deposited by the
complainant/allottee/respondent along with interest at the rate of

MCLR+1%.

The developer/appellant challenged the impugned order dated
19.02.2020 on various grounds specifically raising the conditions
mentioned in Schedule 11T and VI of the application form, which clearly
state that any increase in the levy of any government charges shall be
borne by the allottee and the appellant has not made any change in the
escalation of the price of the apartment. The maintenance charges are
charged only at the time of possession of the unit. Advance
maintenance charges are only charged at the time of issuance of
possession letter and for the service/maintenance of the unit and the
project are payable by all the apartment owners in terms of the rules
laid down by the UPRERA in its model agreement. It is further
stressed that in Clause 19 of the Application Form, it is clearly stated
that the cost of the unit is exclusive of the taxes and other charges and
the increase of the amount of Rs.3,78,237.92p. was in lieu of taxes,
advance maintenance charges and lease rent which were to be paid by

the allottee/respondent.

The appellant also justified the issuance of second allotment letter dated
23.04.2019 on account of incorrect mention of the lease rent as
Rs.5,20,359.10p. @ Rs.2906/- per sq. meter instead of Rs.7,28,960/-.
The appellant prayed for setting aside the order of the Regulatory
Authority dated 19.02.2020.

We deem it proper to extract the relevant provisions of the application
form of the respondent dated 23.12.2018 (page 45 of the paper book),
and the second allotment letter dated 23.04.2019 (page 57 of the paper

book), for appreciating the issues raised by the appellant, as follows:--
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GODREJ NURTURE
SECTOR, 150, NOIDA
APPLICATION FORM
Application Form No.: Customer
ID:
Date: 23/12/18
RERA Registration no. UPRERAPRJ , website Link is

www.up-rera.in

To,

Brick Rise Developers Pvt. Ltd.
7™ Floor, Tower B, Plot No. 8, Sector-127,
Noida-201301.

Dear Sir/Madam,

1I/We, the Applicant(s) understand that Brick Rise Developers
Pvt.. Ltd. (“Developer”) having its registered office at 7" Floor, Tower
B, Plot No. 8, Sector-127, noida-201301, is developing a group housing
complex by the name of Godrej Nurture comprising of 545 residential
units and 14 shops along with amenities, facilities, services etc. and
such other developments as may be permitted (“Project”) on land
admeasuring 36,000 sq. meters appx. (Project Lands) comprising of
plot no. SC-02/H and SC-02/1, Sector 150, Noida measuring 72,000
square meters (approximately 18 acres) (“Total Land”) shown in
Schedule —I to this. The Developer has launched another project in the
name and style of Godrej Nest in the other 36000 sq. mtrs. The Project
is being developed in (2) two Phases and accordingly will be registered
with the UP RERA Authority in two Phases. Towers Ala, A2a, Cla,
B3a, Dla form part of Godrej Nurture Phase-1 comprising of 385 Units
along with 14 commercial units and Tower Bla and Tower B2a form
part of Godrej nurture Phase-2 comprising of 160 residential. It is
understood by me/us that the common areas of Godrej Nurture Phase-1
and Godrej Nurture Phase-2 are the same. However, they are being
developed in their respective phases. Towers Ala, A2a, B3a, Dla are
being marketed as Tower Al, A2, C1, B3 and D1 (Iconic) respectively.

In respect of the Total Lands the Noida Authority (“NOIDA”)
had granted a lease of 90 years in favour of M/s Lotus Greens
Constructions Pvt. Ltd. Subsequently thereof M/s Lotus Greens
Constructions Pvt. Ltd. transferred the lease hold rights to the
Developer, vide Sub-lease deed dated 15.06.2016 duly registered before
the Sub-Registrar Noida, on 17.06.2016 vide registration no. 6337, in
Book no. 1 Volume no. 7881 from page No. 351 to 400. Noida has also



13

issued the approval of Master Plan bearing No. 1V/1451/950 dated
17.01.2017 and Building Plan bearing No. 1V-1490/929 dated
30.09.2016. Godrej Properties Limited has been appointed as the
Development Manager for the said Project by the Developer and is
entitled to develop and operate the Project as per the agreements
between the Developer and the Development Manager.

I/we, agree to pay the cost of property (“Cost of Property”) as
mentioned in Schedule Il towards purchase of the Unit. However, the
Cost of Property shall be exclusive of all charges, fees, taxes/duties,
impositions as may be levied by the Competent Authority, such as, lease
rent, GST, Cess, property tax, land under construction tax or any future
increase thereof or imposition of any fresh incidence of tax levied by
Competent Authority, (“Statutory Charges”) in respect of the Unit and
Club Membership Charges, recovery or payments towards maintenance
and operation of common areas and facilities, stamp duty, registration
charges, any future increase thereof and all other costs, charges and
expenses incidental thereto in connection with any of the documents to
be executed for the sale of the Unit, as per the provisions of applicable
laws. All costs, charges and expenses including but not limited stamp
duty, registration charges and/or incidental charges in connection with
the any of the documents to be executed for the sale of the Unit
including this Application Form and/or the Allotment Letter and/or the
Agreement for Sub-lease as per the provisions of applicable laws, shall
be borne and paid by the Applicant(s) as and when demanded by the
Developer.

I/We further confirm that I/We am submitting this Application Form
after understanding the entire manner and scope of development to be
undertaken in the Project, including the details of the Carpet Area,
Exclusive Area, common areas and facilities being provided, without
relying on any of the publicity materials. Advertisements published in
any form or any channel by the Developer or any third party in the
past. I/We am/are aware and I/'we confirm that the
advertisements/publicity material released in the past does not provide
any warranty and may not be providing complete details/disclosures as
may be required under the Real Estate (Regulation and Development)
act, 2016 (“Act”) read with Uttar Pradesh Real Estate (Regulation and
Development) Rules, 2017 and I/We am/are not relying on the same for
our decision to purchase the Unit. 1/We further confirm and undertake
to not make any claim against the Developer or seek cancellation of the
Application Form/allotment or refund of the monies paid by me/us by
reason of anything contained in the publicity material/advertisement
published in any form or in any channel. I/We acknowledge that colour,
texture, the fitting(s) or any installations depicted in advertisements are
shown only as a suggested layout without any obligation on the part of
the Developer to provide the same.



14

The total price as mentioned in Schedule 11l (“Total Price”) include the
Goods and Services Tax (GST) and lease rent paid/payable by the
Developer to the Competent Authority, up to the date of handing over
the possession of the Unit in terms of this Agreement.

Provided that, in case there is any change/modification in the
taxes/charges/fees/levies etc., the subsequent amount payable by the
Buyer to the Developer shall be increased/decreased based on such
change/modification.

1I/We have taken the decision to purchase the Unit in the Project out of
our own free will, based solely upon the information provided along
with the document enclosed, after giving careful consideration to the
nature and scope of the entire development explained to me/us in
person including the disclosures contained herein.

I/We have fully read and understood the Terms and Conditions
attached hereto as Annexure A as well as the terms of the Agreement
for Sale uploaded on UPRERA website which contains broad terms,
conditions, representations, covenants, etc. and do hereby agree,
undertake and covenant to abide and be bound by them and also by the
area, cost of property, other charges and payment terms as set out
herein. The Terms and Conditions as mentioned in Annexure A forms
an integral part of this Application Form and shall always be read
together with this Application Form and be construed accordingly.

GODREJ NURTURE
SECTOR, 150, NOIDA

Annexure A

TERMS & CONDITIONS
The Applicant(s) agrees to the following:

1.

2. The Applicant(s) has/have fully understood the development
scheme as envisaged by the Developer. The Applicant(s) is aware
that the title of the Total Lands is clear and marketable. The
Applicant(s) applying for allotment of the Unit in the Project
being developed by Developer with full knowledge of all the
laws/notifications and rules applicable to the Project located at
the Project Lands, Uttar Pradesh in particular and has satisfied
himself about the rights/title/interest of Developer in the Total
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Lands, and has understood all limitations and obligations of
Developer in respect thereof.

4. That Applicant(s) understands that his rights, title and interest in
the Unit to be allotted in the Project shall be governed by the
applicable laws and this shall also be specified under the
Allotment Letter/Agreement to Sub-Lease. The Applicant(s) shall
have all rights and entitlements in respect to the Unit; along with
right to use the common areas and facilities of the Project.

10.........

11. The Applicant(s) understands that the Applicant(s)’s eligibility
to avail subvention/Loan interest scheme, if offered, for
payments, shall be decided by the bank/financial institution in
their sole discretion and in accordance with their policies, terms
and conditions.

12.......

13......

14.The Applicant(s) further agrees that in the event this Application
Form is withdrawn/cancelled by the Applicant(s) for reasons not
attributable to Developer’s default, then the Developer shall be
entitled to forfeit the Booking Amount along with the Non-
Refundable Amounts.

SHAREHOLDERS’ AGREEMENT

This Shareholders’ Agreement (“Agreement”) is executed on

this 11" day of July, 2017 (“Effective Date”) amongst:

WHEREAS

A. Lotus had, with the intent to develop, construct and erect a
residential group housing complex on Plot No. SC-02H and
SC-021 in NOIDA Sector- 150 which it had lease hold rights
vide lease deed dated 20.11.2015 which was registered for a
period of 90 years in the office of the Sub-Registrar-1I, Vide
Book No. 1 Volume No. 6993 Page No. 153 to 186 as
Document No. 7362, entered into a Development
Management Agreement dated 14" December 2015
(“DMA”), with GPL. The rights and obligations of each party
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is defined under the DMA including provision of Development
Management Services which shall include the association of
the Godrej Brand Name with the Project in accordance with
terms of the DMA.

. Lotus had transferred the lease hold rights in respect to the
subject plot in favour of the Company vide sub lease deed
dated 15" June 2016 duly registered before the Sub-Registrar
Noida, on 17.06.2016 vide registration no. 6337, in Book No.
1 Volume no. 7881 from Page No. 351 to 400.

C. Subsequent to the transfer of lease hold right by Lotus in

favour of the Company as aforesaid, Lotus, the Company and
GPL has executed a Deed of Assignment dated 11.07.2017
(“Deed”) where under all rights and obligation of Lotus as
contained in the DMA are assumed by the Company.

F. With the intention of effective decision making under the
DMA, and increasing GPL’s ability to manage the
development effectively, Lotus has agreed to induct GPL as a
shareholder of the Company with decision making authority

for an effective implementation of the DMA and exercise of

the rights thereunder.
ALLOTMENT LETTER

Dated: 23.04.2019
To,
Mpr. Antaryami Kumar

Mrs. Shobha
ANNEXURE-1
Details of pricing
Sr. Particulars of Consideration Amount
No. (INR)
(iv) Other charges (OC)* 2292679.50
C Taxes** 2167775.16

*Other charges towards Power Back Up, Fire Fighting,
Administrative Charges, Site Infrastructure.

** All taxes, duties, Cess (whether applicable/payable now or
become applicable/payable in future) including but not
limited to TDS an/or goods and services tax (GST), land
under construction tax, and/or all other direct/indirect
taxes/duties, impositions applicable levied by the Central
and/or State Government; and/or any local, public or
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statutory authorities/bodies as applicable in respect of the
Apartment, will be charged at actual, in addition to above and
are subject to revision as may be levied by the government
authorities. In case of any levy such as development charges
etc., taxes and duties in future by the government authorities,
the same shall be borne by the Applicant(s).

In order to examine the issue and correctness of the impugned order of
the Regulatory Authority dated 19.02.2020, taking into consideration
the pleadings and submissions of learned counsel for the parties, we

deem it proper to frame the following issues:--

(1)  Whether the appellant misrepresented the facts regarding

promoter/developer of the project to the allottee?

(2)  Whether the appellant committed any illegality in correcting the
amount of lease rent payable by the allottee/respondent and taxes
from Rs.21,10,077.85 to  Rs.21,67,775.16p., advance
maintenance charge Rs.1,12,421.03 and lease rent  from
Rs.5,20,359.10p. to Rs.7,28,478.68p. which resulted in
enhancement of the cost of the unit from Rs.18,251,026.95p. to
Rs. 18,622,264.87p. vide allotment letter dt. 23.04.2019 (page 57
of the paper book)?

(3)  Whether the Regulatory Authority committed any illegality while
allowing the claim of the respondent vide impugned order dated

19.02.2020?

In order to examine issue no. (1) we have gone through the contents of
the application form dated 23.12.2018, addressed to the Brick Rise
Developers Pvt. Ltd. (appellant), wherein it has been mentioned that
I/We, the Applicant(s) understand that Brick Rise Developers Pvt.. Ltd.
(“Developer”) having its registered office at 7" Floor, Tower B, Plot
No. 8, Sector-127, Noida-201301, is developing a group housing
complex by the name of Godrej Nurture comprising of 545 residential
units and 14 shops along with amenities, facilities, services etc. and
such other developments as may be permitted (“Project”) on land
admeasuring 36,000 sq. meters appx. (Project Lands) comprising of
plot no. SC-02/H and SC-02/1, Sector 150, Noida measuring 72,000
square meters (approximately 18 acres) (“Total Land”) shown in

Schedule —I to this. The Developer has launched another project in the
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name and style of Godrej Nest in the other 36000 sq. mtrs. The Project
is being developed in (2) two Phases and accordingly will be registered
with the UP RERA Authority in two Phases. Towers Ala, A2a, Cla,
B3a, Dla form part of Godrej Nurture Phase-1 comprising of 385 Units
along with 14 commercial units and Tower Bla and Tower B2a form
part of Godrej nurture Phase-2 comprising of 160 residential. It is
understood by me/us that the common areas of Godrej Nurture Phase-1
and Godrej Nurture Phase-2 are the same. However, they are being
developed in their respective phases. Towers Ala, A2a, B3a, Dla are

being marketed as Tower Al, A2, C1, B3 and D1 (Iconic) respectively.

It is further mentioned in the said application form that in respect
of the Total Lands the Noida Authority (“NOIDA”) had granted a lease
of 90 years in favour of M/s Lotus Greens Constructions Pvt. Ltd.
Subsequently thereof M/s Lotus Greens Constructions Pvt. Ltd.
transferred the lease hold rights to the Developer, vide Sub-lease deed
dated 15.06.2016 duly registered before the Sub-Registrar Noida, on
17.06.2016 vide registration no. 6337, in Book no. 1 Volume no. 7881
from page No. 351 to 400. Noida has also issued the approval of Master
Plan bearing No. IV/1451/950 dated 17.01.2017 and Building Plan
bearing No. IV-1490/929 dated 30.09.2016. Godrej Properties Limited
has been appointed as the Development Manager for the said Project by
the Developer and is entitled to develop and operate the Project as per

the agreements between the Developer and the Development Manager.

It is further mentioned in the said application form that I/we, agree to
pay the cost of property (“Cost of Property’’) as mentioned in Schedule
III towards purchase of the Unit. However, the Cost of Property shall be
exclusive of all charges, fees, taxes/duties, impositions as may be levied
by the Competent Authority, such as, lease rent, GST, Cess, property
tax, land under construction tax or any future increase thereof or
imposition of any fresh incidence of tax levied by Competent
Authority; (“Statutory Charges”) in respect of the Unit and Club
Membership Charges, recovery or payments towards maintenance and
operation of common areas and facilities, stamp duty, registration
charges, any future increase thereof and all other costs, charges and

expenses incidental thereto in connection with any of the documents to
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be executed for the sale of the Unit, as per the provisions of applicable
laws. All costs, charges and expenses including but not limited stamp
duty, registration charges and/or incidental charges in connection with
the any of the documents to be executed for the sale of the Unit
including this Application Form and/or the Allotment Letter and/or the
Agreement for Sub-lease as per the provisions of applicable laws, shall
be borne and paid by the Applicant(s) as and when demanded by the

Developer.

Clause 14 of the terms and conditions of the application form provides
that the applicants further agree that in the event this Application Form
is withdrawn/cancelled by the Applicant(s) for reasons not attributable
to Developer’s default, then the Developer shall be entitled to forfeit the
Booking Amount along with the Non-Refundable Amounts.

On examination of the provisions of the application form which was
addressed to the appellant, signed by the applicants/respondents, it is
clear that the appellant has disclosed about the project and the status of
the appellant along with status of Godrej Properties Limited as
Development Manager for the project in question by the
developer/appellant and the Godrej Properties Limited authorized to
develop and operate the Project as per the agreements between the
Developer and the Development Manager. Hence it cannot be said that
anything has been concealed or misrepresented by the appellant

regarding the project in question. Issue no. (1) is decided accordingly.

Vide issue no. (2) we are required to examine as to whether the
appellant committed any illegality in correcting the amount of lease rent
payable by the allottee/respondent and taxes from Rs.21,10,077.85 to
Rs.21,67,775.16p., advance maintenance charge Rs.1,12,421.03 and
lease rent from Rs.5,20,359.10p. to Rs.7,28,478.68p. which resulted in
enhancement of the cost of the unit from Rs.1,82,51,026.95p. to Rs.
1,86,22,264.87p. vide allotment letter dated 23.04.2019.

The provisions of the application form clearly indicate that the
allottees/respondents agree that the cost of the property as mentioned in
Schedule III towards purchase of the Unit. However, the Cost of

Property shall be exclusive of all charges, fees, taxes/duties,
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impositions as may be levied by the Competent Authority, such as,
lease rent, GST, Cess, property tax, land under construction tax or any
future increase thereof or imposition of any fresh incidence of tax
levied by Competent Authority; (“Statutory Charges™) in respect of the
Unit and Club Membership Charges, recovery or payments towards
maintenance and operation of common areas and facilities, stamp duty,
registration charges, any future increase thereof and all other costs,
charges and expenses incidental thereto in connection with any of the
documents to be executed for the sale of the Unit, as per the provisions
of applicable laws. All costs, charges and expenses including but not
limited stamp duty, registration charges and/or incidental charges in
connection with the any of the documents to be executed for the sale of
the Unit including this Application Form and/or the Allotment Letter
and/or the Agreement for Sub-lease as per the provisions of applicable
laws, shall be borne and paid by the Applicant(s) as and when
demanded by the Developer.

The application form further indicates that I/We are submitting this
Application Form after understanding the entire manner and scope of
development to be undertaken in the Project, including the details of the
Carpet Area, Exclusive Area, common areas and facilities being
provided, without relying on any of the publicity materials.
Advertisements published in any form or any channel by the Developer
or any third party in the past. I/We am/are aware and I/we confirm that
the advertisements/publicity material released in the past does not
provide any warranty and may not be providing complete
details/disclosures as may be required under the Real Estate (Regulation
and Development) act, 2016 (“Act”) read with Uttar Pradesh Real
Estate (Regulation and Development) Rules 2016, and I/We am/are not
relying on the same for our decision to purchase the Unit. I/We further
confirm and undertake to not make any claim against the Developer or
seek cancellation of the Application Form/allotment or refund of the
monies paid by me/us by reason of anything contained in the publicity

material/advertisement published in any form or in any channel.

From perusal of Annexure-1 of the allotment letter dated 30.01.2019, it

is evident that lease rent has been mentioned as 5,20,359.10p. and tax
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has been shown as Rs.21,10,077.85p. The perusal of allotment letter
dated 23.04.2019 reveals that taxes have been shown as
Rs.21,67,775.17p. in place of Rs.21,10,077.85p. and at the bottom with

asterisks (*)(**) it is mentioned that:

*other charges towards Power Back Up, Fire Fighting, Administrative

Charges, Site Infrastructure;

** All taxes duties, cess (whether applicable/payable now or become
applicable/payable in future) including but not limited to TDS and/or
goods and services tax (GST), land under construction tax, and/or all
other direct/indirect taxes/duties, imposition applicable levied by the
Central or State Government and/or any local, public or statutory
authorities/bodies as applicable in respect of the apartment, will be
charged at actual, in addition to above and are subject to revision as
may be levied by the government authorities. In case of any levy such
as development charges etc., taxes and duties in future by the

government authorities, the same shall be borne by the applicant(s).

At Serial No. D the advance maintenance charge has been shown as
Rs.1,12,421.03p. and in the bottom at # it is mentioned that advance
maintenance charges are mentioned at an estimated rate. The actual
maintenance charges will be calculated at the prevalent rate at the time
of offer of possession. At serial E the lease rent has been shown as
Rs.7,28,478.68p. and at the bottom at ## it is mentioned that the lease

rent will be charged to the applicant at the time of application of OC.

On examination of the two allotment letters issued in favour of the
respondent, we find that the appellant corrected the amount of taxes,
lease rent and mentioned advance maintenance charges. After
correction of the same the amount of the wunit became
Rs.1,86,29,264.87p. from Rs.1,82,51,096.95p. and this resulted in the
increase of cost of Rs.3,78,167.92p.

After examination of the two allotment letters we do not find any
illegality or infirmity on the part of the appellant in correcting the
amounts in the second allotment letter dated 23.04.2019. Issue no. (2)

is decided accordingly.
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Vide issue no. (3) we are required to examine as to whether the
Regulatory Authority committed any illegality while allowing the claim
of the respondents vide impugned order dated 19.02.2020.

On examination of the impugned order as well as going through the
contents of the application form dated 23.12.2018 of the respondent we
are of the view that the Regulatory Authority has not examined the
same in its entirety. The appellant has disclosed each and every aspect
and details of the project including status of developer and development
manager. Therefore, the conclusion of the Regulatory Authority
regarding misrepresentation/concealment by the appellant is neither
correct nor sustainable as the conclusion has been drawn without
appreciating the provisions of the application form read with its terms
and conditions and the two allotment letters dated 30.01.2019 and
23.04.2019 and the details mentioned therein.

The Regulatory Authority also failed to examine the claim of the
allottees/respondents in their online complaint No.
NCR144/07/0295/2019 dated 06.07.2019 wherein the grievance was
regarding hike in the cost of the property and the reason/justification
was given by the appellant in response to the complaint of the

allottee/respondent regarding change/correction in the price of the unit.

The Regulatory Authority also failed to examine the provisions of
Clause 14 of the terms and conditions of the application form wherein
the applicants/allottees/respondents agreed that in the event the
Application Form 1is withdrawn/cancelled by the Applicant(s) for
reasons not attributable to Developer’s default, then the Developer shall
be entitled to forfeit the Booking Amount along with the Non-
Refundable Amounts. In our considered view by correction of the
amounts of lease rent as well as taxes and addition of advance
maintenance charges in the allotment letter dated 23.04.2019, the
appellant has not committed any illegality or infirmity. Thus we hold
that the Regulatory Authority committed illegality by not examining the
record/documents/objections, while allowing the claim of the
respondents vide impugned order dated 19.02.2020. Issue no. (3) is
decided accordingly.
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14.  On the basis of the aforesaid analysis, pleadings, record and submission
of learned counsel for the parties we are of the considered view that the
impugned order dated 19.02.2020 is not sustainable in the eyes of law
being perverse and against the record. Accordingly impugned

composite order dated 19.02.2020 is hereby set aside.

15. In the result both the appeals (i.e. Appeal No. 472/2020 (M/S Brick
Rise Developers Pvt. Ltd. Vs. Antaryami Kumar & Mrs. Shobha)
and Appeal No. 479/2020 (M/S Brick Rise Developers Pvt. Ltd. Vs.
Rekha Pandey) are allowed.

16.  Since both the appeals of the promoter have been allowed, we direct the
appellant/promoter to submit details of amounts deposited by it before
the Registrar of the Tribunal in each case separately, in compliance of
Section 43(5) of the Act 2016 as well as the account number and IFSC
Code of the account in which the refund of the amount is required to be

made, through an affidavit.

16.1 The Registrar is directed to examine the details of the deposits by the
appellant mentioned in the affidavit and ensure refund of the amount
deposited in compliance of Section 43(5) of the Act 2016, to the
appellant through RTGS in the account number mentioned in the

affidavit, expeditiously.
17. No order as to costs.

Dated: March 22, 2022
Shakir (Rajiv Misra) (D. K. Arora)



