BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
Appeal No. 699 OF 2022
Sanjay Kumar Appellant.
Vs.
SOLARIS REALTECH PVT.LTD. ............ Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

1. Heard Sri Rishindra Vikram Singh, learned counsel for appellant and

Sri Rohit Jaiswal, learned counsel for respondent. Perused the record

with the assistance of learned counsel for respective parties.

2. The appellant/allottee by the instant appeal is raising challenge to the

order dated 20.05.2022, passed by the Real Estate Regulatory Authority

(for short, ‘Regulatory Authority’) in Complaint
No.LKO144/07/56606/2020, dismissing the complaint on the ground

that the amount deposited towards consideration of the allotted

apartment/Unit was refunded by the erstwhile promoter.

3. The facts arising in the present appeal, briefly stated, is that appellant

came to be allotted a Flat No.C1-602 on sixth floor in Tower Aelius

(Tower-1) in the project “Flora Heritage” at Plot No.16B, Greater
Noida West, U.P. One time full and final payment at Rs.25,00,000/-

was deposited by three separate cheques. Builder Buyer Agreement

(BBA) dated 01.09.2015 came to be executed between the appellant and

the erstwhile developer M/s DPL Builders Pvt. Ltd. As per the terms

and conditions of the agreement the project was to be completed within

three years from the date of allotment i.e. on or before 31.08.2018.



4.

On the enactment and enforcement of Real Estate (Regulation and
Development) Act, 2016 (for short, ‘RERA Act’), M/s DPL Builders
Pvt.Ltd. being promoter of an ongoing project got the housing project
registered with RERA on 04.10.2017. Thereafter, it appears, pursuant to
a Business Transfer Agreement dated 09.08.2018, respondent i.e. M/s.
SOLARIS Realtech Pvt.Ltd. purchased the assets of the project from
the erstwhile promoter and got itself registered as the promoter. Though
the project was delayed, the respondent promoter raised a demand vide
communication dated 09.03.2019 acknowledging deposits at
Rs.25,00,000/- towards the Unit made by the appellant, but demanded
an additional amount at Rs.1,34,975/-.

The appellant aggrieved by delay of the project filed a complaint
against the respondent seeking refund of the amount and interest
thereon. By the impugned order the learned Regulatory Authority
rejected the complaint noting in the impugned order that the appellant
has received the deposited amount by way of settlement in a proceeding

before the Lok Adalat, hence, is not entitled for any further relief.

In this backdrop, learned counsel for appellant submits that the
settlement referred to in the impugned order was not raised in the
objections (written statement) filed by the respondent/promoter before
the Regulatory Authority. The arguments were heard and the judgment
came to be reserved on 03.12.2021, it appears, thereafter, the
respondent promoter approached the Regulatory Authority by filing an
un-dated additional written statement, wherein, it was categorically
stated that the matter was settled by the appellant in the Lok Adalat with
the erstwhile developer/promoter vide order dated 14.05.2022. It is
urged that the impugned judgment and order suffers from judicial
propriety as opportunity to rebut the assertion was not afforded to the
appellant and the impugned order came to be passed behind the back of
the appellant relying upon a fact which the appellant was not confronted
with. Accordingly, it is submitted that the impugned order suffers from
the violation of principles of natural justice as appellant has been

adversely prejudiced.



It is further submitted that the appellant had preferred separate
complaints (Complaint Nos. 2522 of 2020 and 2527 of 2020 in
Karkardooma Court, Delhi and Complaint Nos.2668 of 2020) and 2687
of 2020, before Magistrate Court, Gautam Budh Nagar under Section
138/141 of the Negotiable Instruments Act, 1881, against the erstwhile
promoter as the cheques dated 30.06.2020 issued by the erstwhile
promoter was not honored by the bank for want of funds. It is submitted
that the cheques issued by the erstwhile promoter was not in respect of
refund of the sale consideration of the Unit, rather, they were under an
agreement towards loan and counsel fee. The complaints filed before
the Magistrate categorically indicate that the complaints inter alia were
for a loan at Rs.10 lacs and Rs.15 lacs towards counsel fee. The
complaints do not refer to the refund of sale consideration in respect of
the Unit. Learned counsel further submits that there was no occasion for
the erstwhile promoter to refund the amount towards sale consideration
of the Unit as admittedly the assets, liabilities and obligations of the
project came to be transferred to the respondent promoter on
09.08.2018. In other words, it is submitted that any obligation in respect
of the payments made in respect of the Unit would have to be borne by

the respondent promoter and not the erstwhile promoter.

Learned counsel for appellant further submits that the impugned order
lacks merit and since the project, admittedly, was delayed, therefore, in
terms of Section 18(1) of Act, 2016, the appellant was entitled to refund

along with interest thereon from the respondent promoter.

In rebuttal, learned counsel for respondent submits that the respondent
is the lessee of the plot and vide a Collaboration Agreement dated
30.11.2013, the respondent lessee agreed to enter into an agreement
with the erstwhile promoter engaging it for launching and development
of a housing project on the land. The terms and conditions are contained
in the Collaboration Agreement which inter alia provides that the
layout of the project, would got be sanctioned by the developer and they
would float and market the project. On completion of the project the
respondent would be entitled to 10% towards sale proceeds of the Units.

The project came to be launched by the erstwhile developer and on



10.

11.

12.

13.

enactment of Act, 2016, the erstwhile developer alone was registered as

promoter of the project with the RERA.

It appears that some dispute arose between the erstwhile promoter and
the respondent. Consequently, the assets of the project came to be
transferred to the respondent by executing Business Transfer
Agreement on 09.08.2018. Thereafter, respondent came to be registered

as a promoter with the RERA Authority for the ongoing project.

Learned counsel for respondent further submits that as per the
agreement, the rights and assets of the project were assigned to the
respondent but the obligations prior to 2018 (transfer agreement) was
not transferred to the respondent. In this backdrop it is submitted that
insofar as the deposits made prior to the date of agreement i.e.
09.08.2018, the liabilities and obligations in respect of the money
received by erstwhile promoter would rest upon him for which the
subsequent promoter would not be liable. In other words, it is submitted
that respondent is not liable to refund the amount to the appellant which
came to be deposited earlier to 2018 with the erstwhile promoter for the

Unit.

Learned counsel has relied on various clauses of the Business Transfer
Agreement, including, Clause 11 and 17 and the schedules to the
agreement. Further, learned counsel has placed reliance on the ledger
entries of the erstwhile promoter to submit that Rs.25,04,000/- was duly
paid by the erstwhile promoter to the appellant, therefore, no further
liability in respect of the allotted Unit rests with the respondent. He
further submits that the erstwhile promoter in respect of such allottees
continues to be a promoter within the meaning of RERA Act, therefore,
the complaint should have been brought against the erstwhile promoter,
who 1is responsible for refund of the amount arising from court
litigation. He further submits that the appeal being devoid of merit is

liable to be dismissed.
On rival contentions, the following questions arise for consideration:

(1)  Whether after execution of the Business Transfer Agreement
dated 09.08.2018, transferring the assets of the project, to the
respondent, the erstwhile promoter M/s. DPL Builders Pvt.Ltd
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continues to be promoter in respect of allottees who had invested

money prior to 09.08.2018;

(i1)  Whether the complaint against the respondent promoter is
maintainable for the reliefs claimed by the appellant for refund of

deposit and interest thereon;

(i11) Whether appellant has received the deposited amount at Rs.25
lacs for the Unit from the erstwhile promoter or in the alternative
whether the respondent is not liable for payment of the deposited

amount and interest for the delayed project;
Question No.l and 2 :
The facts, inter se, parties are not in dispute.

The Unit came to be allotted way back in 2015 in a project launched in
2013 by the erstwhile promoter. One-time upfront payment towards sale
consideration in respect of the Unit at Rs.25 lacs came to be paid. The
erstwhile developer came to be registered as promoter on the
enforcement of RERA Act. As per terms and conditions of the BBA the
possession of the Unit was to be handed over to the appellant allottee on
or before 31.08.2018. Admittedly, the project until then was incomplete
and would fall within the meaning of delayed project. It is also not in
dispute that the respondent is the lessee of the parcel of land on which
the project was launched and the erstwhile promoter was engaged as a
developer in terms of an agreement being Collateral Agreement dated
30.11.2013.The project came to be subsequently purchased by the
respondent promoter through a Business Transfer Agreement dated

09.08.2018.

In the given facts, the question that arises is as to whether the erstwhile
developer continues to be a promoter after exiting from the project and
whether the respondent on entering into the shoes of the erstwhile

promoter in respect of the project is a promoter and liable under the

RERA Act.

Section 2(d) defines “allottee” as under :



"allottee" in relation to a real estate project, means the person to whom
a plot, apartment or building, as the case may be, has been allotted,
sold (whether as freehold or leasehold) or otherwise transferred by the
promoter, and includes the person who subsequently acquires the said
allottment through sale, transfer or otherwise, but does not include a
person to whom such plot, apartment or building, as the case may be, is

given on rent.”
Section 2 (zk) defines “promoter” which reads thus :
"promoter" means,-

(i) a person who constructs or causes to be constructed an
independent building or a building consisting of apartments, or
converts an existing building or a part thereof, into apartments, for the
purpose of selling all or some of the apartments to other persons and

includes his assignees; or

(i) a person who develops land into a project, whether or not the
person also constructs structures on any of the plots, for the purpose
of selling to other persons all or some of the plots in the said project,

whether, with or without structures thereon, or

(iii) any development authority or any other public body in respect of
allottees of-

(a) buildings or apartments, as the case may be, constructed by such
authority or body on lands owned by them or placed at their disposal

by the Government,-

b) plots owned by such authority or body or placed at their disposal by
the Government, for the purpose of selling all or some of the

apartments or plots; or

(iv) an apex State level co-operative housing finance society and a
primary co-operative housing society which constructs apartments or
buildings for its Members or in respect of the allottees of such

apartments or buildings, or

(v) any other person who acts himself as a builder, coloniser,

contractor, developer, estate developer or by any other name or
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claims to be acting as the holder of a power of attorney from the
owner of the land on which the building or apartment is constructed or

plot is developed for sale; or

(vi) such other person who constructs any building or apartment for

sale to the general public.”
Section 2 (zn) defines “real estate project” as under :

"real estate project" means the development of a building or a
building consisting of apartments, or converting an existing building
or a part thereof, into apartments or the development of land into plots
or apartment, as the case may be, for the purpose of selling all or
some of the said apartments or plots or building, as the case may be,
and includes the common areas, the development works, all
improvements and structures thereon, and all easement, rights and

)

appurtenances belonging thereto,’

The afore noted definitions have to be read in consonance along with
Section 3 of Chapter II of RERA Act, providing for Registration of
Real Estate Project with the RERA Authority. Proviso to Section 3
categorically provides that if the projects are ongoing on the date of
commencement of the Act, the promoter shall make an application to
the authority for registration of the said project within three months
from the date of commencement of the Act. It is not in dispute that the
erstwhile promoter came to be registered as a promoter in respect of the

project in which the appellant was an allottee.

Section 15 of the Act provides for obligations of a promoter in case of
transfer of a real estate project to a third party. Sub section (1) to
Section 15 of the Act provides that such transfer or assignment shall not
affect the allotment or sale of the apartments, plots or buildings as the
case may be, in the real estate project made by the erstwhile promoter.

Section 15(1) and (2) is extracted :

“Obligations of promoter in case of transfer of a real estate
project to a third party.-(1) The promoter shall not transfer or
assign his majority rights and liabilities in respect of a real estate

project to a third party without obtaining prior written consent



from two-third allottees, except the promoter, and without the

prior written approval of the Authority:

Provided that, such transfer or assignment shall not
affect the allotment or sale of the apartments, plots or buildings
as the case may be, in the real estate project made by the

erstwhile promoter.

Explanation. For the purpose of this sub-section, the allottee,
irrespective of the number of apartments or plots, as the case
may be, booked by him or booked in the name of his family, or in
the case of other persons such as companies or firms or any
association of individuals, by whatever name called, booked in its
name or booked in the name of its associated entities or related

enterprises, shall be considered as one allottee only.

(2) On_the transfer or_assignment being permitted by the

allottees and the Authority, under sub-section (1), the intending

promoter shall be required to independently comply with all the

pending obligations under the provisions of this Act or the rules

and regulations made thereunder, and the pending obligations

as per the agreement for sale entered into by the erstwhile

promoter with the allottees:

Provided that, any transfer or assignment permitted under
provisions of this Section, shall not result in extension of time to
the intending promoter to complete the real estate project and he

shall be required to comply with _all the pending obligations of

the _erstwhile promoter, and in_case of default, such intending

promoter shall be liable to the consequences of breach or delay,

as the case may be, as provided under this Act or the rules and

regulations made thereunder.”

14.7 In the given facts of the instant appeal it is admitted by the respondent
promoter that they had purchased the project through Business Transfer
Agreement dated 09.08.2018 from the erstwhile promoter/developer,
and were subsequently registered as a promoter of the project. Having
regard to proviso to Section 15(2) of the RERA Act, the transfer or

assignment would not affect the allotment or sale of the apartment in
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the real estate project made by the erstwhile promoter. In other words,
the respondent pursuant to the afore noted transfer agreement stepped
into the shoes of the erstwhile promoter with all the assets, liabilities, as
well as, the obligations, insofar, it relates to an allottee in the project.
The respondent developer/promoter would be independently bound to
fulfil the obligations in respect of the project as per the BBA, and in the
event of default would be liable for the consequences under the Act,
Rules and Regulations framed thereunder, including, under Section 18

of the RERA Act.

We have no hesitation to hold that after the execution of Business
Transfer Agreement dated 09.08.2018, the respondent promoter being
the transferee of the real estate project would be liable to the allottees
for default of obligations in respect of the project to the allottees. The
erstwhile developer ceased to be a promoter within the meaning of
RERA Act after transferring the assets of the project to the respondent
insofar it relates to the allottees of the project. The RERA Act, inter
alia, was enacted to safeguard the interest of the allottee and to protect
its rights in the real estate project. The complaint was rightly instituted
by the appellant against the respondent and not the erstwhile promoter.
The respondent was liable for all its obligations in respect of the project.
The complaint filed for refund and interest was maintainable before the

Regulatory Authority. Question nos.1 and 2 are accordingly answered.

Question No.3

Learned counsel for respondent submits that the appellant allottee had
instituted several complaints before the concerned Magistrate under
Section 138/141 of the Negotiable Instruments Act, inter alia seeking
refund of the sale consideration in respect of the Unit, which was duly
settled between the appellant and the erstwhile promoter in Lok Adalat
proceedings, therefore, respondent promoter is not entitled to refund of

the deposited amount.

On perusal of the allegations made in the complaints instituted by the
appellant in 2020, it pertains to loans and towards counsel fee, which
the erstwhile promoter was liable to honour. On settlement, cheques

were issued by the erstwhile promoter which subsequently bounced,
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aggrieved, appellant had instituted the complaints against the erstwhile
promoter. The complaints nowhere indicate that the appellant had
received the cheques in respect of refund of the consideration towards

the Unit.

It is also relevant to note that there was no occasion for the appellant to
seek refund in 2020 towards investment for the Unit from the erstwhile
developer, as the developer ceased to be a promoter in respect of the
project in 2018 on transferring the project. Any proceeding for refund
would be maintainable against the registered promoter under RERA
Act, which was duly instituted against the respondent. The respondent
was liable for all obligations under the Act, Rules and the agreement
(BBA) being the subsequent promoter of the project after purchasing
the project (Section 15). It appears that the respondent taking advantage
of the figure of the amount paid and settled with the appellant by the
erstwhile promoter in 2020, an attempt is being made by the learned
counsel for the respondent contending that the refund was towards sale

consideration.

Further, several clauses of the Business Transfer Agreement were relied
upon to contend that the agreement was only towards assignment of
rights in the project and not transfer of obligations. It is, therefore,
submitted that though in respect of the appellant allottee the respondent
promoter is liable to complete the project and execute the sale deed, but
would not be liable for default of obligations or liabilities in respect of
such allottee who seek refund upon default. In other words, it is sought
to be submitted that the erstwhile promoter would be liable for all such
disputes and liabilities in respect of the Units for which payment was

received by them prior to the Business Transfer Agreement.

The submission is misconceived and in teeth of the provisions
contained in Sub Section (1)(2) of Section 15 of the RERA Act. Any
agreement or terms of the agreement executed between private entities
which is not in consonance of Section 15 cannot be enforced by the
respondent promoter against an allottee so as to prejudice the cause of
the allottee. The appellant is not a party to the transfer agreement,

therefore, the terms of the agreement would not bind the appellant
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allottee, nor would it non-suit the appellant from enforcing its statutory
right conferred under Section 18 of the RERA Act. It is admitted that
the project was purchased in 2018, thereafter, the respondent came to be
registered as a promoter, the respondent would be responsible and liable
for all rights and obligations under the Act, Rules and Regulations
framed thereunder. In the event of default, the liability would fall upon
the respondent being duly registered promoter of the project in which

the appellant is an allottee. Question no.3 is accordingly answered.

Having regard to the facts and circumstances of the case and for the
reasons stated herein above, the appeal succeeds and is allowed by
passing the following orders :

(1) The impugned order dated 20.05.2022, passed by the Regulatory
Authority is set aside and quashed;

(i1) The appellant allottee is entitled to refund of the deposited amount
along with interest at the rate of MCLR+1% per annum till the date

of payment;

(i11) The respondent to make the payment within 45 days from the date
of uploading of this order on the portal;

(iv) No orders as to cost.

Dated : 18.12.2024

Irfan

(Devindar Singh Chaudhary) (Suneet Kumar)



