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THE U.P. REAL ESTATE APPELLATE TRIBUNAL 

AT 

LUCKNOW 

BENCH NO. 1 

RESERVED JUDGMENT 

 

Appeal No. 575 of 2021 

Anshul Agarwal                                                             ....................  Appellant. 

Versus 

M/s. Uppal Chadha Hitech Developers Pvt. Ltd.            ……….......Respondent. 

***************** 

 
Hon. Justice (Dr.) D.K. Arora, Chairman  
Hon. Mr. Kamal Kant Jain, Technical Member  
 
1. The instant appeal has been preferred by appellant under Section 44 of 

the Real Estate (Regulation & Development) Act, 2016 (in short ‘the 

Act’) against the judgment and order dated 25.05.2021 (rectified on 

18.08.2021 passed by the U.P. Regulatory Authority, Gautam Budh 

Nagar (in short ‘Regulatory Authority’) in Complaint bearing No. 

NCR145/08/57333/2020 whereby, the learned Regulatory Authority 

has dismissed the complaint of the appellant/complainant.  

 

1.1 The facts leading to the instant appeal are given herein below:- 

 

1.2 Respondent/builder-company has launched the project named as 

“Wave City” situated at Sector-3, NH-24, Ghaziabad, U.P. in 2005 

as Hi-Tech Township launched by the Government of Uttar 

Pradesh under the scheme of “Hi-Tech Township Policy-2003”.  

 

1.3 In the aforementioned township Mrs. Nutan Agarwal (mother of 

the complaint, as the complainant was minor at that time) booked 

the plot admeasuring area 500 sq. yards through a registration form 

No. 002578 dated 17.12.2005 in Wave City Project of the 

respondent (hereinafter referred as “unit”) under the schedule of 
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instalment plan and paid an advance booking amount of Rs. 

10,80,000/- by way of cheque.  

 
1.4 The respondent on 11.01.2011 provisionally allotted the plot No. 

214 in Sector-3 admeasuring area 485.6 sq. yards to Mrs. Nutan 

Agarwal (mother of the complainant) with a delay of around 5 

years from the date of registration which means the respondent was 

liable to pay the allottee interest of 10% p.a. on Rs. 10,80,000/- 

from 01.09.2005 to 10.01.2011, which is till date not paid to the 

appellant nor to the complainant.  

 
1.5 The aforementioned plot No. 214, Sector-3, Wave City, NH-24, 

Ghaziabad, U.P. was sold/transferred to Mr. Anshul Agarwal and 

the same was endorsed on 07.05.2014 in the name of the 

complainant/allottee Mr. Anshul Agarwal with all rights and 

liabilities after paying endorsement fee to the respondent. 

 
1.6 It is pertinent to mention that the total value of the plot was Rs. 

33,91,430/- as mentioned in Clause 1.1(b) of the allotment letter, 

whereas the appellant has paid a sum of Rs. 51,93,513.92 to the 

respondent from the date of booking of plot till date.  

 
1.7 After purchase of plot in question the allottee/complainant (Anshul 

Agarwal) has taken loan from bank and is paying EMI with 

interest. 

 
1.8 The respondent illegally offered the possession of the unit/plot by 

way of the offer letter dated 15.01.2016 to the appellant much 

before even applying for a completion certificate and based on a 

partial and conditional completion certificate dated 15.07.2017 

issued by GDA without complying with the conditions specified 

therein including but not limited to those pertaining to S.T.P. all 

development work and connectivity of service to main line and 

maintenance work of Sector-3, complete the electricity work as per 

the guidelines of U.P.P.C.L. completion of development work and 

collect the competition certificate after the completion of all 

development work of the site, mentioned in the said certificate, in 
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complete violation of the GDA bye-laws/regulations, provisions of 

RERA and the terms of the allotment letter, against which the 

appellant raised his several objections over the offer of the 

possession by way of the emails/letter with site photographs 

attached to the emails as evidence demonstrating the complete 

unfitness of the plot/unit and the project for safe human habitation. 

It is noteworthy that as per the aforesaid partial and conditional 

completion certificate, the respondent was required to obtain 

completion certificate after development of the site. However, the 

respondent completely failed to comply with these conditions 

specified in the aforesaid partial completion certificate. All these 

non-compliances and contraventions of the GDA regulations by 

the respondent, render the aforesaid partial and conditional 

completion certificate ineffective/inoperative and the offer of 

possession dated 15.01.2016 issued by the respondent based on the 

aforesaid partial completion certificate illegal. 

 

1.9 The respondent showed its true colors by 

forcing/blackmailing/coercing the appellant to pay 100% of the 

balance amount payable on possession and to take the possession 

of the incomplete plot/unit completely unfit for safe human 

habitation against the law of the land, by way of the demand notice 

against the plot of the appellant dated 15.01.2016 whereby the 

respondent threatened the appellant with forfeiture of the 

cancellation charges given in the allotment letter and imposition of 

penal charges alongwith cancellation of the allotment of the 

plot/unit in case the appellant did not pay their unlawful and 

illegitimate demands for money with 7 days of receipt of the 

Forfeiture Notice. 

 
1.10 Being aggrieved by the act of the respondent the appellant has filed 

a complaint before the Hon’ble Authority on 03.08.2020 which got 

registered under the complaint No. NCR145/08/57333/2020. 

 
1.11 The appellant/complainant filed a detailed complaint on 

05.08.2020 with all its grievance on the online portal of the learned 
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Authority, by way of which the appellant informed the learned 

Authority that the present project of the respondent is not 

registered with the Authority and the respondent are running from 

its liability by not getting the present project registered with the 

learned Authority, as the other project of the respondents are 

registered i.e. UPCHDPL, SECTOR-2 (UPRERAPRJ6922) & 

UCHDPL, SECTOR-4 (UPRERAPRJ3068) with the Authority. 

All the project approvals pertained to the entire Wave City 

Township Project. No phasing out approval as mandated u/s 4(C & 

d) of the Act has however been brought out for any part by the 

respondent. 

 
1.12 The appellant filed an additional reply on 23.10.2020 in the 

complaint, wherein some additional point was brought on record 

by the complainant before the learned Authority to examine the 

facts of the present complaint. 

 
1.13 The learned Authority while hearing the complaint of the appellant 

vide its order dated 26.11.2020 passed an interim order, directing 

the respondent not to cancel the possession of the appellant. 

 
1.14 On 08.12.2020 (on the date of hearing) again the appellant filed a 

written submission of the arguments, enlighten the learned 

Authority to exercise the powers conferred under Sections-37, 

34(f) readwith Rule 3 & 4 of the Rules, 2016. The appellant also 

filed written arguments and submission bringing on record 

judgment replied upon by the complainant.  

 
1.15 The appellant has informed the learned Authority that no 

vakalatnama is filed on behalf of the respondent during the 

proceedings and also that the documents/objections filed by the 

respondent are not filed by authorized representative of the 

respondent, which is clear violation of Section 56 of the Act, but 

the learned Authority proceeded without taking any cognizance of 

the same. To bring on record the same the appellant by way of RTI 

has sought the information regarding the same from the learned 

Authority.  
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1.16 After coming of the impugned order dated 25.05.2021, the name of 

the complainant in the array of party was not correct and the date 

of the judgment of the Hon’ble High Court relied in the order was 

incorrect, hence the complaint moved a rectification application u/s 

39 of the Act before the learned Authority and the learned 

Authority after giving opportunity to both the parties passed the 

order dated 18.08.2021, in which both the corrections were 

rectified.  

 
1.17 The learned Regulatory Authority has failed to examine the 

grounds mentioned in the partial and conditional completion 

certificate dated 15.07.2017 issued by the GDA wherein the GDA 

has specifically laid down for the respondent to obtain all the NOC 

from concerned authorities, obtain the NOC from the Ministry of 

Environment, Forest and Climate Change, to construct rainwater 

harvesting and all other necessary documents by way of which the 

GDA could provide the respondent with the final completion 

certificate, so that the allottees could take the possession of plot 

after reviewing the same. The respondent failed to comply with 

the key conditions specified in the aforesaid partial and 

conditional completion certificate. The learned Authority failed to 

comprehend that all the non-compliances and contraventions of 

the GDA regulations by the respondent, render the aforesaid 

partial and conditional completion certificate 

ineffective/inoperative and the offer of possession dated 

15.01.2016 issued by the respondent based on the aforesaid 

completion certificate illegal. 

 

1.18  In view of the above, the appellant has filed the instant appeal on 

the following amongst other grounds:-- 

GROUNDS OF APPEAL 

2. Because, on the grounds brought out hereunder, the order dated 

25.05.2021 of UP RERA, uploaded on 28.06.2021, merits to be set 

aside with all the requested relief granted to the allottee considering 

the provisions u/s 11 (specially u/ s11(4)(a)) read with section 34(f) of 
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the Real Estate (Regulation and Development) Act 2016 (Act 

hereinafter). 

2.1 BECAUSE the Learned UP RERA Authority has passed the impugned 

order dated 25.05.2021 without due application of mind, without 

appreciating and taking cognizance of the facts and evidences placed 

before it and without adequately going through records.      

2.2 Because the project does not qualify for any exclusion from the 

definition of ongoing project as on 1.5.2017, the date of promulgation 

of all the sections of Real Estate (Regulation and Development) Act 

2016. Accordingly, the promoter was duty bound as mandated u/ s 3 of 

the Act to register this ongoing project with UP RERA as on 1.5.2017. 

UP RERA therefore has complete jurisdiction in the matters related to 

the project in question. The provisions of the Act are also fully 

applicable. Therefore, regardless of any other facts and in the interest 

of justice, the respondent and the UP RERA must ensure to register the 

project in question in UP RERA in a time bound manner w.e.f. 

1.5.2017 in accordance with the provisions in prevailing Acts, rules 

and regulations. 

2.3 Because, the learned Authority has inferred incorrectly that the project 

in question qualifies for exclusion from the definition of the ongoing 

project u/s 2(1)(h)(iv) of the Uttar Pradesh Real Estate (Regulation and 

Development) Rules 2016 which reads as under; 

 "2(1)(h)(iv) Where all development works have been 
completed and application has been filed with the 
competent authority for issue of completion certificate."  

2.4  Because, the impugned order is based on the incorrect inference of the 

Learned Authority that all the development works had been completed 

and application for completion certificate was made on 4.11.2016 

because it resulted in the partial completion certificate dated 

15.7.2017. The learned Authority has seriously erred in presuming that 

the respondent has applied on 4.11.2016 for completion certificate 

after completion of all the development works. The order of the 

Learned Authority cites that application for completion certificate was 

made by the respondent on 4.11.2016 whereas the partial completion 

certificate was granted to the respondent for the project in question on 
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15.07.2017. The partial completion certificate was thus issued after 

over 8 months after making the application for completion certificate. 

2.5 Because the Learned authority has ignored the fact that the completion 

certificate was not granted within up to 3 months. The provision in 

section 15A of the Urban Planning & Development Act 1973, (which 

pre existed in the year 2016) reads as under; 

"15-A Completion Certificate.- (1) Every person or body 
having been granted permission under sub- section (3) of 
section 15, shall complete the development according to 
the approved plan and send a notice in writing of such 
completion to the Authority, and obtain a completion 
certificate from the Authority in the manner prescribed or 
provided in the bye-laws of the Authority. 

Provided that if completion certificate is not granted and 
refusal to gent it is not intimated within three months 
after receipt of the notice of completion, it shall be 
deemed that the Completion certificate has been granted 
by the Authority." 

2.6 Because the Learned Authority has failed to appreciate that the 

competent authority not intimated any refusal to grant the completion 

certificate to the respondent within 3 months from 04.11.2016 (i.e. 

within 3 months from the date of receipt of notice of the completion 

from the respondent), it would have been deemed that the completion 

certificate has been granted by the Authority by 04.02 .2017. Clearly, 

the respondent has deliberately hidden from the learned Authority 

some facts of material importance in this case pertaining to some 

refusal by the competent Authority in this matter since the partial 

completion certificate was claimed to have been issued on 15.07.2017 

only which is much later than 04.02.2017. Obviously, all the 

development works were not completed by 04.11.2016 when the 

application for the completion certificate had been made by the 

respondent. The impugned order of the Learned Authority merits to be 

set aside. 

2.7 Because, the Learned Authority failed to adjudicate that all the 

development works needed for the completion certificate were not 

completed even by 01.05.2017, the date of promulgation of section 3 

of the Real Estate (Regulation and Development) Act 2016. The 
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partial completion certificate was issued much later on 15.07.2017. 

The impugned order of the Learned Authority merits to be set aside. 

2.8 Because, the learned authority went by fallacious interpretation of the 

section 2(1)(h)(iv) of the Uttar Pradesh Real Estate (Regulation and 

Development) Rules 2016 in such a manner that will imply and will 

set a wrong precedence that if only an application for completion 

certificate has been made before 1.5.2017, the project will qualify for 

exclusion from the definition of ongoing projects u/s 2(1)(h)(iv) if 

completion certificate can be obtained later in whatever timeframe.  

2.9 Because, the Learned Authority erred seriously in inferring that all the 

necessary land was available with the promoter as having been 

acquired by the Government through the land acquisition Act before 

making the application for completion certificate on 04.11.2016. The 

respondent had admitted before the Learned Authority that only 25% 

land in patches was acquired by the Government and 75% land had to 

be acquired by the private development. The respondent had admitted 

before the Learned Authority in para 4 of its reply on merit as under; 

"In this regard it is further relevant to state that pursuant 
to the aforesaid policy 75% land had to be acquired by 
the private development and 25% has to be acquired by 
the Government through the land acquisition Act. 
Accordingly, a Government acquired said lands that are 
part of the township in patches....." 

The promoter had never claimed that while applying for completion 

certificate on 04.11.2016, it had acquired and had the possession of the 

75% land also that was to be procured through private development. 

All the Development works cannot be completed prior to availability 

of all the necessary lands. The inference by the Authority was grossly 

incorrect, presumptive and was without any basis that all the 

development works were completed when application dated 

04.11.2016 was submitted by the promoter for completion certificate. 

The impugned order of the Learned Authority merits to be set aside 

 

2.10  Because, the Learned Authority erred seriously and did not take a 

cognizance of the above-mentioned affidavit given by the Promoter, as 
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then, they would have acted in accordance with the provision u/s 58 of 

the Indian Evidence Act which reads as under; 

 "No fact need to be proved in any proceeding which the 
parties thereto or their agents agree to admit at the 
hearing, or which, before the hearing, they agree to admit 
by any writing under their hands, or which by any rule of 
pleading in force at the time they are deemed to have 
admitted by their pleadings: Provided ..." 

2.11 Because, the Learned Authority erred seriously by ignoring the 

uncontested affidavit by the promoter itself, given before Hon'ble 

National Consumer Disputes Redressal Commission, New Delhi in 

complaint No CC/80/2017 in connection with plot No 498, Sector 3 ( 

and had been brought before Hon'ble UP RERA by the Complainant, 

certified copy attached) para 3.5, page 4 and Annexure 1, page 29-41 

of the submission dated 23.10.2017 by the complainant (complaint 

document uploaded on RERA site at S No 7, additional document, 

dated 23.10.2020) wherein the promoter had admitted that it is only 

after the abovementioned order dated 28.04.2017 of Hon'ble Allahabad 

high Court, that some development has commenced on the project site 

of the opposite party. After taking possession of all the lands after 

28.04.2017, all the development works cannot be completed in 2 days' 

time i.e. by 30.04.2017 considering all the activities involved. The 

submission by the complainant before the learned Authority was as 

under; 

"3.5. In its Evidence dated 08.04.2019, by way of 
affidavit, submitted before Hon'ble NCDRC in 
CC/80/2018, the Promoter has stated under oath as 
under; (Annexure-1) 

  "Para 11. Exerpts. "Opposite Party managed to acquire major part of 
the land in the year 2011 by way of purchase through sale deeds 
executed between the Opposite Party and the local farmers. However, 
the land so purchased did not come into the possession of the Opposite 
Party the farmers accepted the as consideration for their lands but did 
not part with the possession of the same and continued to cultivate on 
said lands." 

  "Para 11. Exerpts from the end. "It is only after the abovementioned 
order dated 28.04.2017 of the Allahabad High Court that some 
development has commenced on the project site of the Opposite 
Party." 

 2.12  Because, the Learned Authority has not taken the cognizance of the 

uncontested affidavit as mentioned above, it would not have allowed 



10 
 

the promoter to make alternative statements opposite to already 

submitted affidavit and relied upon such statement keeping in view, 

the provisions u/s 115 of the Indian Evidence Act which reads as 

under; 

 "When one person has, by his declaration, act or 
omission, intentionally caused or permitted another 
person to believe a thing to be true and to act upon such 
belief, neither he nor his representative shall be allowed, 
in any suit or proceeding between himself and such 
person or his representative, to deny the truth of ..." 

 

 2.13  Because, the Learned Authority has ignored that the Hon'ble 

Allahabad High Court had observed on 3rd page of its order dated 

28.04.2017 in writ petition No C 63169/2014 etc filed by total of 579 

parties (uploaded by the Complainant as Complaint Document at S. 

No 1 titled "Judgment dated 28.04.2017 Allahabad High Court"). This 

was brought out before the Hon'ble Authority at para 3.4, page 4 of the 

submission dated 23.10.2017 by the complainant (Certified copy 

attached) (complaint document uploaded on RERA site at S No 7, 

additional document, dated 23.10.2020). The abovementioned order of 

Hon'ble Allahabad high Court was not disputed by the promoter. The 

observation made by Hon'ble Allahabad high Court in its order dated 

28.04.2017 is as under;   

"But the fact of the matter is that possession remain 
with the petitioners and other villagers" 

 2.14  Because the Learned Authority failed to acknowledge that all the 

development works in the project could not be completed by 

01.05.2017 when the possession of the land was not with the promoter 

up to 28.04.2017. Any subsequent order by any court cannot predate 

the availability of physical possession of the lands and cannot create 

development works from a previous period. The application dated 

4.11.2016 for completion certificate by the respondent was not made 

after completion of all the development works and the project did not 

qualify for any exclusion u/s 2(1)(h)(iv) of UF RERA Rules 2016 from 

the definition of ongoing project as inferred by the Learned Authority. 

The promoter was therefore duty bound to register the project with 
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U.P. RERA as on 1.5.2017. The impugned order of the Learned 

Authority merits to be set aside. 

 2.15 Because, the Learned Authority failed to examine, the application for 

completion certificate filed by the respondent had admittedly been 

made with completing all the development works. The extent non-

completion was not known to the Lear Authority. Alternative 

arrangements were cited in para 5 of the Affidavit. The completion 

certificate app for, by the promoter, was thus not meeting the 

definition of Completion certificate as provided in section 2(q Estate 

(Regulation and Development) Act 2016. The Learned authority has 

drawn erroneous conclusion despite citing the definition of completion 

certificate u/s 2(q) of the Act at page 11 of the order. In the para no. 5 

in the Affidavit filed with the application for completion certificate, 

the Promoter had admitted that all the development works had not 

been completed in the project and alternative arrangements will be 

made by the developer. As admitted by the promoter, there were areas 

marked on layout map which were devoid of development and also the 

connectivity was disrupted and has talked of alternative arrangements 

to be made. The completion certificate was not issued within the 

stipulated time of 3 months. The abovementioned Affidavit states as 

under at S. No 5: 

 “5. यह िक तलपट मानिचũ मŐ अंिकत िवकास रिहत Ɨेũो ं मŐ 
बािधत किनİƃिवटी को पूरा करने हेतु वैकİʙक ʩव̾था का 
दाियȕ  िवकासकताŊ का होगा। " 

 

 2.16 Because, the Learned Authority failed get the site inspected before 

determining that all the development works have been completed by 

01.05.2017. The Learned Authority also failed to take the cognizance 

of submission under Some RTI communication with GDA, submitted 

at Sl. No 3, other facts details in complaint (RTI application of 

complainant and response by the Ghaziabad Development Authority 

(GDA) to RTI No 23335 dated 14.02 .2020) that GDA was not aware 

of completion of roads, parks and availability of lands with promoter 

etc in sector 3 of Wave City project. The impugned order therefore 

merits be setting aside.  
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2.17 Because, the Promoter has never sought the consent of the allottees for 

any alternative arrangements. Determination of completion cannot be 

based on such alternative arrangements. 

2.18 Because, a plain reading of the partial completion certificate dated 

15.07.2017 establishes that all the development works had not been 

completed even by 15.07.2017. The partial completion certificate was 

with conditions. The partial completion dated 15.07.2017 submitted by 

the promoter (page 3 of Promoter's last submission before UP RERA 

(titled as Respondent (Annexure) at Sl. No 8 of complainant additional 

documents) is a testimony that all the lands were yet not under 

possession of the Promoter and that several development works were 

yet to be completed. The word partial completion certificate was 

apparently meant for completion of a part of the works in an area and 

not the completion of all the works in a part of the area as was 

considered by the Learned Authority. It is evidenced by the conditions 

laid down in the certificate. The Learned Authority has erred in 

drawing the conclusion without seeing the contents/ conditions of the 

partial completion certificate. The certificate in question doesn't meet 

the definition of completion certificate u /s 2(q) in view of the 

conditions mentioned therein. 

 “2. (q) "completion certificate" means the completion certificate, or 
such other certificate, by whatever name called, issued by the 
competent authority certifying that the real estate project has been 
developed according to the sanctioned plan, layout plan and 
specifications, as approved by the competent authority under the local 
laws”.  

2.19 Because the conditions laid down in partial completion certificate 

dated 15.07.2017 make it clear in the plain reading itself that the 

project had not been developed as per the sanctioned plan and all the 

development works in the area in question had not been completed 

seven by 15.07.2017. 

  “2. से.-3 मŐ अवशेष भूिम का कɥा आने पर ˢीŢत एवं 
मानक के अनुसार अवशेष समˑ िवकास कायŊ एवं सिवŊसेस पूणŊ 
करने का दाियȕ िवकासकताŊ का होगा। सɼूणŊ िवकास कायŊ एवं 
सिवŊसेस पूणŊ कर पूणŊता Ůमाण पũ Ůाɑ करना होगा। " 43. 
तलपट मानिचũ मŐ अंिकत नॉन पचőज लœड िवकासकताŊ कंपनी के 
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ˢािमȕ मŐ न होने के कारण बािधत कनेİƃिवटी को पूणŊ करने 
हेतु वैकİʙक ʩव̾था का दाियȕ कंपनी का  होगा। ”.  

"4. ˢीŢत तलपट मानिचũ मŐ दिशŊत ̾थल पर एस. टी. पी. हेतु 
भूिम का कɥा िवकासकताŊ के पास न होने के कारण एस. टी. पी. 
का िनमाŊण नही ंिकया जा सका है। --- 

 “5. से. -3 के समˑ िवकास कायŊ एवं सिवŊसेस की कनेİƃिवटी 

 को मुƥ िलने से जोड़ना एवं रख रखाव सुिनिʮत करना होगा।" 

 “6. अवशेष िवद्युत कायŘ हेतु यू. पी. सी. सी. एल. Ȫारा जारी 
गाइड लाइɌ का अनुपालन करते Šए िवद्युत मानको ंके अनुसार 

कायŊ संपािदत कराने होगें।"  

 “9. सɼूणŊ िवकास कायŊ एवं सेवसीज पूणŊ कर सɼूणŊ िवकास 
Ɨेũफल का अंितम पूणŊता Ůमाण पũ Ůािधकारण से Ůाɑ करना 
होगा । " 

2.20 Because, all the development works in sector 3, Wave City, NH-24, 

Ghaziabad are not yet completed and that the 60M, 57 M and 45M 

wide roads are yet to be completed by the promoter as per the 

approval for want of ownership and possession of the relevant lands. 

In addition, the roads, parks and amenities in Sector 3 of the project 

are yet to be completed. As had already been submitted before the 

Learned Authority, the Ghaziabad Development Authority as per their 

response dated 14.02.2020 to RTI No 23335 (already uploaded with 

the complaint), does not have information on completion of roads, 

parks, sewer and amenities for Sector 3 of the project.  

2.21  Because, the impugned order needs to be set aside, since the Learned 

Authority has ignored the violations of provisions u/s 4(2)(C) and 

4(2)(d) as mandated in Real Estate (Regulation and Development) 

Act, 2016 that was brought before the Hon'ble Authority. No approval 

from competent Authority has been brought out for phasing out in the 

Wave City project which was approved as one single project. 

 2.22 Because, the Learned Authority failed to appreciate the judgement of 

the Hon'ble Allahabad High Court has observed as under in para 18 

and 19 on page 10-11 in its judgment dated 4.11.2020 in Writ C No 

12574 of 2020, M /S Paramount Prop Build Pvt. Ltd Vs State of UP 

and 49 others, held:- 
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 "18. It therefore follows that in case of a project where all 
development works have not been completed, the mere 
filing of an application with the competent authority for 
issuance of completion certificate would not bring it out 
from the purview of an 'ongoing project' as defined under 
rule 2(h) of the Rules 2016. Such projects would 
accordingly be held to be 'ongoing projects' and in terms of 
the proviso of section 3(1) of the Act, 2016, the promoter 
would be liable to make an application to the authority for 
registration of the said project within stipulated time period. 

  19. In the instant case, the findings recorded by the RERA 
Authority which are based on a consideration of the material 
evidence on record are to the effect that the development 
works in respect of the project were not completed. 
Accordingly, the project cannot be said to be excluded 
under Rule 2(h). The project has therefore rightly been held 
to be an 'ongoing project' within the meaning of Rule 2(h) 
and it would require registration under the proviso to section 
3(1) of the act, 2016. Accordingly the matters pertaining 
thereto would fall within the jurisdiction of the RERA 
Authority." 

 2.23 Because, the respondent had applied for completion certificate without 

completing all the development works. The Learned Authority has 

therefore erred in its conclusion that the project in question qualifies 

for exclusion from the definition of ongoing projects and from 

registration in UP RERA u/s 2(1)(h)(iv) of Uttar Pradesh Real Estate 

(Regulation and Development) Rules 2016. The impugned order 

therefore merits to be set aside. 

 2.24 Because, there is nothing else in the impugned order to establish that 

the ongoing project in question qualified for any exclusion from 

registration in UP RERA. The respondent was thus duty bound to get 

the project registered in UP RERA as on 01.05.2017. The Learned 

authority has erred in concluding that the respondent did not have any 

obligation to register the instant project in UP RERA. The impugned 

order of the learned Authority therefore merits to be set aside. 

 2.25 Because, the Learned Authority has the power to hear the unregistered 

projects and also u/s 34(f), has mandate to cause a general safeguard 

as possible where  any standard violation by a promoter comes to its 

notice. 

2.26 Because all the pleadings considered erroneously by the learned 

Authority as submitted by the respondent were invalid; 
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As revealed by the Sl. No 2 of the response dated 13.08.2021 by 

UP RERA to RTI No RERAL/R/2021/6030, there is no 

vakalatnama in the file. 

As revealed by the Sl. No 3 and 4 of the response dated 

13.08.2021 by UP RERA to RTI No RERAL/R/2021/6034, only 

Shri. Asit Kumar has signed on the submissions (all without 

having dates) from the promoter and as brought out before the 

Hon'ble authority, Mr. Asit Kumar is not an authorized 

representative of the respondent having signing power duly 

delegated by the Promoter. No authorized signatory with power 

to re-delegate the signing power on behalf of the respondent has 

been brought out in the matter. Order VI rule 14 of the Civil 

Procedure Code reads as under; 

"14. Pleading to be signed.-Every pleading shall be signed 
by the party and his pleader (if any): Provided that where a 
party pleading is, by reason of absence or for other good 
cause, unable to sign the pleading, it may be signed by any 
person duly authorized by him to sign the same or to sue or 
defend on his behalf". 

 

2.27 Because, the Learned Authority failed to consider that the offer  

of possession dated 15.01.2016 issued much prior to promoter 

even applying for completion certificate on 04.11.2016 was 

premature and defective and cannot cause incidence of any delay 

charges on the complainant. 

2.28 Because the Learned UP RERA Authority has failed to consider 

the fact that as per functions and duties of promoter in section 11 

and in particular in sub section 4 thereof clearly shows that a 

promoter shall be responsible for all obligations. Nowhere any of 

the provision of this Act and rules separately speaks about the 

functions, duties, responsibilities and obligations of those 

promoters who have not registered the projects. 

 2.29 Because the Learned RERA Authority has failed to consider the 

fact that section 18 provides for option to the allottee to withdraw 

from the project or not to withdraw; and in such event; the 
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consequences mentioned in section 18 would follow and if the 

Authority will have no jurisdiction over the project which are not 

registered is taken into consideration the very purpose of the 

section 18 would be frustrated. 

 2.30  Because the Hon'ble Tribunal in matter Pushpanjali 

Constructions Pvt. Ltd vs. Seema Jaiswani, 2020 SCC Online 

RERA (UP) 16 held that "the domain of the Regulatory 

Authority extends even to the projects which have not been 

registered, and also those exempted from prior registration. No 

promoter shall advertise, market, book, sell or offer for sale, or 

invite persons to purchase in any manner any plot, apartment or 

building, as the case may be, in any real estate project or part of 

it, in any planning area, without registering the real estate project 

with the Regulatory Authority established under this Act. In case 

of violation, the Regulatory Authority may take action for non-

registration under Section 59 of the Act of 2016. Accordingly, 

the projects which have not been registered, but are registrable 

under Section 3 come within the domain of the Regulatory 

Authority and the Regulatory Authority is well within its power 

to initiate penal proceedings and also to entertain complaints 

regarding violation of the provisions of the Act of 2016. The 

Regulatory Authority cannot take a stand that the project is 

unregistered and accordingly it has no jurisdiction to entertain the 

complaint. Where will the complainant go? The complainant may 

make a complaint to the Regulatory Authority regarding non- 

registration of the project as well as may request the Regulatory 

Authority for compliance of obligations by the promoter in case 

the promoter violates any of the provision of the Act, the rules 

and the regulations made there under. The Regulatory Authority 

in such case cannot take a stand that let the project be got 

registered and only thereafter it will entertain the complaint. If a 

complaint in such cases is not entertained by the Regulatory 

Authority, a scrupulous promoter or builder or developer may not 

register the project to avoid jurisdiction of the Regulatory 

Authority. This will frustrate the very purpose of the Act 
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regarding giving relief to the complainant and ensuring 

compliance of the obligations by the promoters, real estate agents 

and allottees. Thus the impugned order passed by the Hon'ble 

Authority is illegal and bad in the eyes of law. 

 2.31 Because the Learned RERA Authority has passed the impugned 

order without dealing with the submission of the Appellant, the 

Learned Authority has proceeded against the Appellant denying 

the rights of the Appellant and in a very arbitrary and illegal 

manner. 

 2.32 Because the Learned RERA Authority, through the impugned 

order, has seized the rights of the Appellant and has rendered the 

Appellant remediless by passing the impugned order in an 

arbitrary and illegal manner. 

 2.33 Because the Learned RERA Authority has failed to comprehend 

that all the non-compliances and contraventions of the GDA 

regulations committed by the Respondent, render the Partial and 

Conditional Completion Certificate dated 15.07.2017 ineffective/ 

inoperative/infructuous and the Offer of Possession dated 

15.01.2016 issued by the Respondent based on the aforesaid 

Completion Certificate illegal. 

 2.34 Because the Learned Authority has unjustly imposed interest on 

the Appellant for late payment from the date of issue of Offer of 

Possession by the Respondent, failing to comprehend that all the 

non-compliances and contraventions of the GDA regulations by 

the Respondent, render the Partial and Conditional Completion 

Certificate dated 27.03.19 ineffective/inoperative and the Offer 

of Possession dated 15.01.2016 issued by the Respondent based 

on the aforesaid Completion Certificate illegal. 

 2.35 Because the Learned RERA Authority has failed to consider the 

fact that the Respondent has violated the provision of Section 

19(3) of the Real Estate (Regulation and Development) Act, 

2016 which enumerates that "the allottee shall be entitled to 

know stage wise time schedule of completion of the project, 

including the provisions for water, sanitation, electricity and 
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other amenities and services as agreed to between the 

promoter and the allottee in accordance with the terms and 

conditions of the agreement for sale." 

 2.36 Because the Learned Authority has done injustice with the 

Appellant which is illegal in the eyes of law by overlooking the 

Allotment Letter. 

 2.37 Because the impugned judgment and order passed by Learned 

Authority is presumptive, cryptic, illegal and manifestly 

erroneous and is liable to be set aside. 

 2.38 Because Learned Authority has committed manifest error of law 

in not granting the reliefs as sought by the Appellants. 

 2.39 Because it was submitted by the Appellant that the Respondent 

had approached the Learned RERA Authority not with clean 

hands by not disclosing true and correct facts and by 

misrepresenting material facts, inter alia, as stated above.  

2.40 BECAUSE it was submitted by the Appellant that the 

Respondent after many reminders and request was not able to 

provide the possession on time and thus liable to compensate for 

losses which the Appellant has suffered. 

 2.41 BECAUSE it was submitted by the Appellant that the 

Respondent has cheated and misrepresented not only the 

Appellant but also the Hon'ble Authority by not registering its 

project under the RERA. 

 2.42 BECAUSE the Learned RERA Authority has failed to consider 

the fact that there is legitimate grievance that the Appellant can 

have against the Respondent which comes under ambit of the 

Real Estate (Regulation and Development) Act, 2016 and 

prevailing UPRERA Rules viz. "The Uttar Pradesh Real Estate 

(Regulation and Development) Rules 2016. 

 2.43 Because, the respondent is duty bound as per the provisions in 

the Act to complete all the development works as committed and 

those brought out by the GDA in a time bound manner and to 
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issue a fresh and lawful offer of possession to the allottee and 

honor in it, the various commitments as made by it from time to 

time to the allottee since the registration for the plot in question.  

3. Relief(s) sought : At last, the appellant has prayed for the 

following relief(s) :- 

i. In the interest of justice, this Hon’ble Tribunal may be 

pleased to quash or set aside the impugned order passed 

by the Learned Authority dated 25.05.2021 and; 

 ii.  To, direct the respondent to register the project in UP 

RERA in a time bound manner as per prevailing rules. 

 iii.  To, direct the respondent to complete all the development 

works in a time bound manner and to issue a fresh and 

lawful offer of possession to the allottee and honor in it, 

all the commitments as made by it from time to time to 

the allottee (s) since registration. 

iv.  To, direct the respondent to provide all the requested 

relief to the allottee considering provisions under section 

11 (specially section 11(4)) as committed since 

registration for the plot and pay the interest and other 

compensation to the allottee in a time bound manner in 

accordance with the provisions in the Real Estate 

(Regulation and Development) Act 2016. 

 v.  Any other Order or Orders in favor of the complainant as 

may be deemed fit in the interest of justice.   

 4. On behalf of respondent/builder-company, on 11.08.2022 

reply against the grounds of appeal has been filed which is as 

under :- 

4.1 That the instant appeal has been filed with oblique motives only 

to harass the respondent. The present appeal is based on 

fallacious and vexatious grounds. Hence, deserves to be rejected 

with cost in the interest of justice.  
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4.2 That the appellant initially preferred a complaint before the Ld. 

Authority in reference to the unregistered project of the 

respondent. 

 4.3 That in reference to the unregistered project, Hon'ble Supreme 

Court in Civil Appeal No.(s). 6745-6749 of 2021 (M/s Newtech 

Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) 

decided on 11.11.2021 vide para no. 54, was pleased to observe 

as under: - 

 "54. From the scheme of the Act 2016, its application is 
retroactive in character and it can safely be observed 
that the projects already completed or to which the 
completion certificate has been granted are not under its 
fold and therefore, vested or accrued rights, if any, in no 
manner are affected. At the same time, it will apply after 
getting the ongoing projects and future projects 
registered under Section 3 to prospectively follow the 
mandate of the Act, 2016." 

4.4 That in view of the aforesaid observations of the Hon'ble 

Supreme Court of India in Civil Appeal No.(s). 6745-6749 of 

2021 (M/s Newtech Promoters & Developers Pvt. Ltd. Vs. State 

of U.P. & others) decided on 11.11.2021 it is submitted that the 

instant appeal as well as the complaint preferred by the appellant 

before the Ld. Authority are not maintainable. 

4.5  That thus in view of the facts and circumstances mentioned 

herein above as also the judgment and order dated 11.11.2021 

passed by Hon'ble Supreme Court of India in Civil Appeal 

No.(s). 6745-6749 of 2021 (M/s Newtech Promoters & 

Developers Pvt. Ltd. Vs. State of U.P. & others), the instant 

appeal preferred by the appellant is liable to be rejected, in the 

interest of justice. 

 4.6 That in several matters/appeals this Hon'ble Tribunal has also 

passed the orders in light of the aforesaid Judgement and Order 

passed by the Hon'ble Supreme Court of India in Civil Appeal 

No.(s). 6745-6749 of 2021 (M/s Newtech Promoters & 

Developers Pvt. Ltd. Vs. State of U.P. & others), the instant 

appeal preferred by the appellant is liable to be rejected, in the 

interest of justice. 
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 4.7 That in support of the aforesaid contention of the respondent also 

relied on the Judgement and order dated 06.12.2017 passed by 

the Hon'ble Bombay High Court in Writ Petition No. 2737 of 

2017 In Re: Neelkamal Realtors Suburban Pvt. Ltd. And Anr. 

Vs Union of India and Others.  

5. Heard Sri Abhishek Khare, learned counsel for the appellant and Sri 

Amit Yadav, learned counsel for the respondent. 

5.1 Counsel for the appellant relied upon the judgment of Hon’ble 

Allahabad High Court passed on 04.02.2022 passed in Writ C No. 

39607 of 2019 (M/S Logix Buildtech Private Limited Vs.  State Of  

U.P. and 2 Others) wherein the Hon’ble High Court has analyzed the 

judgment of Hon’ble Apex Court in Civil Appeal No. 6745-6749 of 

2021 (M/s Newtech Promoters & Developers Pvt. Ltd. Vs. State of 

U.P. & others) decided on 11.11.2021. (Appellant also relied upon the 

judgment passed by Punjab Real Estate Appellate Tribunal at 

Chandigarh in Appeal No. 60/2022). The Hon’ble Allahabad High 

Court observed as under :-  

“19. The Authority was wrong in saying that no complaint would 

be maintainable, simply on the ground of the project being 

unregistered. It would have to enter upon the complaint, even if it 

has to arrive at a conclusion of a project being complete or an 

ongoing one to further conclude about the applicability of the 

Act. Simply because a project has not been registered, can never 

form an acceptable reason to deprive an allottee of his statutory 

right to file a complaint. 

 20. The language of the statute and the judgment of the Hon'ble 

Supreme Court do not in any case prescribe such a course. 

Rather the grievance of an aggrieved person manifesting itself 

from the complaint has to be dealt with as a primary issue by the 

Authority and resorting to Section 59 is in addition to such a 

grievance. One does not come at the cost of another.”   

5.2  During the course of arguments on 27.04.2023, on being asked as to 

whether the respondent has received the final OC/CC from the 

competent authority, the learned counsel for the respondent fairly 
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submitted that final OC/CC has not been received by the respondent.  

The learned counsel was asked to address the Tribunal that if complete 

final OC/CC has not been received, the respondent is required to 

register under Section 3 of the Act with the Regulatory Authority or 

not.  Sri Amit Yadav, learned counsel for the respondent, submitted that 

in the absence of complete OC/CC the project is required to be 

registered and falls under the category of ongoing project. 

6.  In order to appreciate the controversy on the grounds, pleadings on 

record and appreciating the submissions of the learned counsel for the 

parties, we deem it proper to frame the following questions:-- 

(i)  Whether project of the respondent-M/s Uppal Chadha Hitech 

Developers Pvt. Ltd. is ‘ongoing’ and it requires to be registered 

under the RERA Act, 2016, and complaint was maintainable 

before the Regulatory Authority?  

(ii)  Whether there is any illegality or perversity in the impugned order 

dated 25.05.2021 passed in Complaint No. 

NCR145/08/57333/2020 and the same is liable to be set aside?  

FINDINGS 

7.  Before proceedings further it would be apt to understand the 

importance of certain sections, definitions contained under the Act and 

the Rules framed thereunder. Section 3 of the Real Estate (Regulation 

and Development) Act, 2016 which came into effect on 25th March, 

2016, is being reproduced below:- 

Section 3 "Prior registration of real estate project with Real Estate 

Regulatory Authority"  

(1) No promoter shall advertise, market, book, sell or offer for sale, or 

invite persons to purchase in any manner any plot, apartment or 

building, as the case may be, in any real estate project or part of it, in 

any planning area, without registering the real estate project with the 

Real Estate Regulatory Authority established under this Act: 

Provided that projects that are ongoing on the date of commencement 

of this Act and for which the completion certificate has not been 
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issued, the promoter shall make an application to the Authority for 

registration of the said project within a period of three months from the 

date of commencement of this Act: 

Provided further that if the Authority thinks necessary, in the interest 

of allottees, for projects which are developed beyond the planning area 

but with the requisite permission of the local authority, it may, by 

order, direct the promoter of such project to register with the 

Authority, and the provisions of this Act or the rules and regulations 

made thereunder, shall apply to such projects from that stage of 

registration. 

(2) Notwithstanding anything contained in sub-section (1), no 

registration of the real estate project shall be required- 

(a) where the area of land proposed to be developed does not exceed 

five hundred square meters or the number of apartments proposed to 

be developed does not exceed eight inclusive of all phases: 

Provided that, if the appropriate Government considers it necessary, it 

may, reduce the threshold below five hundred square meters or eight 

apartments, as the case may be, inclusive of all phases, for exemption 

from registration under this Act; 

(b) where the promoter has received completion certificate for a real 

estate project prior to commencement of this Act; 

(c) for the purpose of renovation or repair or re-development which 

does not involve marketing, advertising selling or new allotment of 

any apartment, plot or building, as the case may be, under the real 

estate project. 

Explanation.-For the purpose of this section, where the real estate 

project is to be developed in phases, every such phase shall be 

considered a standalone real estate project, and the promoter shall 

obtain registration under this Act for each phase separately. 

7.1  Thus under Chapter II of the Act 2016, registration of real estate 

projects become mandatory and to make the statute applicable and to 

take its place under Sub-section (1) of Section 3, it was made statutory 
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that without registering the real estate project with a real estate 

regulatory authority established under the Act, no promoter shall 

advertise, market, book, sell or offer for sale, or invite persons to 

purchase in any manner a plot, apartment or building, as the case may 

be in any real estate project, but with the aid of provisions to Section 

3(1), it was mandated that such of the projects which are ongoing on 

the date of commencement of the Act and more specifically the 

projects to which the completion certificate has not been issued such 

promoters shall be under obligation to make an application to the 

authority for registration of the said project within a period of three 

months from the date of commencement of the Act, except as the 

projects covered by sub section-(2) of Section 3 of the Act, as a 

consequence, all such home buyers agreements which have been 

executed by the parties inter se have to abide the legislative mandate in 

completion of their ongoing projects. 

The term “ongoing project” has not been so defined under the Act 

while the expression “Real Estate Project” is defined under Section 

2(zn) of the Act, which reads as under:- 

“ 2(zn)- real estate project” means the development of a building or a 

building consisting of apartments, or converting an existing building or 

a part thereof into apartments, or the development of land into plots or 

apartments, as the case may be, for the purpose of selling all or some 

of the said apartments or plots or building, as the case may be, and 

includes the common areas, the development works, all improvements 

and structures thereon, and all easement, rights and appurtenances 

belonging thereto” 

As per the legislative mandate, the Act is intended to apply even to the 

ongoing real estate projects. The expression “On Going Project” has 

been defined under Rule 2(h) of the U.P. Real Estate (Regulation and 

Development) Rules, 2016, which reads as under:- 

“2(h) "ongoing project" means a project where development is going 

on and for which completion certificate has not been issued but 

excludes such projects which fulfill any of the following criteria on the 

date of notification of these rules: 
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(i) where services have been handed over to the Local Authority for 

maintenance. 

(ii) where common areas and facilities have been handed over to the 

Association for the Residents' Welfare Association for maintenance. 

(iii) where all development work have been completed and sale/lease 

deeds of sixty percent of the apartment/houses/plots have been 

executed. 

(iv) where all development works have been completed and 

application has been filed with the competent authority for issue of 

completion certificate.” 

The expression “Completion Certificate” has been defined under 

Section 2(q) and “Occupancy Certificate” under Section 2(zf) of the 

Act, which reads as under:- 

“2(q) “completion certificate” means the completion certificate, or 

such other certificate, by whatever name called, issued by the 

competent authority certifying that the real estate project has been 

developed according to the sanctioned plan, layout plan and 

specifications, as approved by the competent authority under the local 

laws; 

“2(zf) “occupancy certificate” means the occupancy certificate, or 

such other certificate, by whatever name called, issued by the 

competent authority permitting occupation of any building, as 

provided under local laws, which has provision for civic infrastructure 

such as water, sanitation and electricity;” 

7.2  Looking at the scheme of the Rules, the Completion Certificate can 

only be issued after all norms etc. have been complied with and only 

thereafter a project would escape from the mandate of registration. 

7.3  Further, as per the scheme of Act 2016 and Section 3 in particular all 

“ongoing projects” that commence prior to the Act and in respect to 

which completion certificate has not been issued are covered under the 

Act. It manifests that the legislative intent is to make the Act 

applicable not only to the projects which were yet to commence after 
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the Act became operational but also to bring under its fold the ongoing 

projects and to protect from its inception the inter se rights of the 

stake-holders, including allottees/home buyers, promoters and real 

estate agents while imposing certain duties and responsibilities on each 

of them and to regulate, administer and supervise the unregulated real 

estate sector within the fold of the real estate authority. 

7.4  The Apex Court recently in M/s Newtech Promoters and Developers 

Pvt. Ltd. Vs. State of U.P. & others (Civil Appeal No.(s) 6745-6749 of 

2021 arising out of SLP (Civil) No.(s) 3711-3715 of 2021 had the 

occasion to consider as to whether the Real Estate (Regulation and 

Development) Act, 2016 is retrospective or retroactive in its operation 

and what will be its legal consequence, if tested on the ambit of the 

Constitution of India. The Apex Court after extensive analysis of the 

aims and objects, provisions of the Act observed as under:- 

“37. Looking to the scheme of Act 2016 and Section 3 in particular of 

which a detailed discussion has been made, all “ongoing projects” 

that commence prior to the Act and in respect to which completion 

certificate has not been issued are covered under the Act. It manifests 

that the legislative intent is to make the Act applicable not only to the 

projects which were yet to commence after the Act became operational 

but also to bring under its fold the ongoing projects and to protect 

from its inception the inter se rights of the stake holders, including 

allottees/home buyers, promoters and real estate agents while 

imposing certain duties and responsibilities on each of them and to 

regulate, administer and supervise the unregulated real estate sector 

within the fold of the real estate authority.    

41. The clear and unambiguous language of the statute is retroactive 

in operation and by applying purposive interpretation rule of statutory 

construction, only one result is possible, i.e., the legislature 

consciously enacted a retroactive statute to ensure sale of plot, 

apartment or building, real estate project is done in an efficient and 

transparent manner so that the interest of consumers in the real estate 

sector is protected by all means and Sections 13, 18(1) and 19(4) are 

all beneficial provisions for safeguarding the pecuniary interest of the 
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consumers/ allottees. In the given circumstances, if the Act is held 

prospective then the adjudicatory mechanism under Section 31 would 

not be available to any of the allottee for an ongoing project. Thus, it 

negates the contention of the promoters regarding the contractual 

terms having an overriding effect over the retrospective applicability 

of the Act, even on facts of this case. 

42. What the provision further emphasizes is that a promoter of a 

project which is not complete/sans completion certificate shall get the 

project registered under the Act but while getting the project 

registered, promoter is under an obligation to prescribe fresh 

timelines for getting the remaining development work completed and 

from the scheme of the Act, we do not find that the first proviso to 

Section 3(1) in any manner is either violative of Articles 14 and 

19(1)(g) of the Constitution of India. The Parliament is always 

competent to enact any law affecting the antecedent events under its 

fold within the parameters of law. ” 

The Apex Court further drawing a distinction between retrospective 

and retroactive statutes observed as under:- 

“48. The distinction between retrospective and retroactive has been 

explained by this Court in Jay Mahakali Rolling Mills Vs. Union of 

India and Others, which reads as under:- 

“8. “Retrospective” means looking backward, contemplating what is 

past, having reference to a statute or things existing before the statute 

in question. Retrospective law means a law which looks backward or 

contemplates the past; one, which is made to affect acts or facts 

occurring, or rights occurring, before it comes into force. Retroactive 

statute means a statute, which creates a new obligation on 

transactions or considerations or destroys or impairs vested rights.” 

49. Further, this Court in Shanti Conductors Private Limited and 

Another Vs. Assam State Electricity Board and Others, held as under:- 

“67. Retroactivity in the context of the statute consists of application 

of new rule of law to an act or transaction which has been completed 

before the rule was promulgated. 68. In the present case, the liability 
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of buyer to make payment and day from which payment and interest 

become payable under Sections 3 and 4 does not relate to any event 

which took place prior to the 1993 Act, it is not even necessary for us 

to say that the 1993 Act is retroactive in operation. The 1993 Act is 

clearly prospective in operation and it is not necessary to term it as 

retroactive in operation. We, thus, do not subscribe to the opinion 

dated 31.8.2016 [Shanti Conductors (P) Ltd. v. Assam SEB, (2016) 15 

SCC 13] of one of the Hon'ble Judges holding that the 1993 Act is 

retroactive.” 

50. In the recent judgment of this Court rendered in the case of 

Vineeta Sharma Vs. Rakesh Sharma and Others wherein, this Court 

has interpreted the scope of Section 6(1) of the Hindu Succession Act, 

1956, the law of retroactive statute held as under:- 

“61. The prospective statute operates from the date of its enactment 

conferring new rights. The retrospective statute operates backwards 

and takes away or impairs vested rights acquired under existing laws. 

A retroactive statute is the one that does not operate retrospectively. It  

operates in futuro. However, its operation is based upon the character 

or  status that arose earlier. Characteristic or event which happened 

in the past or requisites which had been drawn from antecedent events. 

Under the amended Section 6, since the right is given by birth, that is, 

an antecedent event, and the provisions operate concerning claiming 

rights on and from the date of the Amendment Act.” 

“51. Thus, it is clear that the statute is not retrospective merely 

because it affects existing rights or its retrospection because a part of 

the requisites for its action is drawn from a time antecedent to its 

passing, at the same time, retroactive statute means a statute which 

creates a new obligation on transactions or considerations already 

passed or destroys or impairs vested rights. 

52. The Parliament intended to bring within the fold of the statute the 

ongoing real estate projects in its wide amplitude used the term 

“converting and existing building or a part thereof into apartments” 

including every kind of developmental activity either existing or 

upcoming in future under Section 3(1) of the Act, the intention of the 
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legislature by necessary implication and without any ambiguity is to 

include those projects which were ongoing and in cases where 

completion certificate has not been issued within fold of the Act. 54. 

From the scheme of the Act 2016, its application is retroactive in 

character and it can safely be observed that the projects already 

completed or to which the completion certificate has been granted are 

not under its fold and therefore, vested or accrued rights, if any, in no 

manner are affected. At the same time, it will apply after getting the 

ongoing projects and future projects registered under Section 3 to 

prospectively follow the mandate of the Act 2016.” 

7.5 On analyzing statement of objects and reasons of RERA Bill. 2013 one 

of the main object was to impose an obligation upon promoter not to 

book, sell or offer for sale, or invite persons to purchase any plot, 

apartment or building, as the case may be. In any real estate project 

without registering the real estate project with the Authority. As per 

provisions of Act of 2016 promoters were even restricted to advertise or 

invite persons to purchase in any manner without registration of the 

project. Further, as per provision of Section 4 promoters have to provide 

the basic detail like brief about promoters, approval, sanction plan, 

location, legal title and encumbrances pro-forma of allotment letter, 

conveyance deed, agreement to sale and detail of unit of project etc. and 

these information to be published on web based online system. 

Though the Act provides registration of the project compulsorily before 

advertisement for sale, often it is seen that few developers are not 

getting their project registered before selling the units. Adequate steps 

need to be taken against unregistered projects like imposition of 

penalties as per Section 59 of the Act. 

7.6  The purpose of this beneficial legislation', it says "is to safeguard the 

pecuniary interest of the consumers/allottees". It was observed that the 

Act, obligates a promoter to get a project registered, which is either not 

complete or is sans completion certificate on the date of commencement 

of the Act. 

7.7  The key word, i.e., "ongoing on the date of the commencement of this 

Act" by necessary implication, ex-facie and without any ambiguity, 
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means and includes those projects which were ongoing and in cases 

where only issuance of completion certificate remained pending, 

legislature intended that even those projects have to be registered under 

the Act. Therefore, the ambit of Act is to bring all projects under its 

fold, provided that completion certificate has not been issued. Thus, 

those projects under Section 3(2) need not be registered under the Act 

and, therefore, the intent of the Act hinges on whether or not a project 

has received a completion certificate on the date of commencement of 

the Act. The project is ongoing or not it has to be distinguished on the 

basis of ongoing project under Section 3(2)(h) of the Act 2016 which 

states that where the promoter has received completion certificate for a 

real estate project prior to commencement of the Act 2016 

notwithstanding anything contained in sub-section (1), no registration of 

real estate project is required and the project shall not be ‘ongoing 

project’, but in other cases with respect to the project existed at the time 

of commencement of the Act, the same need to the registered failing 

which the Regulatory Authority is required to take action under Section 

59 of the Act 2016 and ensure that ongoing project is registered in order 

to make the provisions of the Act and Rules 2016 applicable. 

7.8 Section 31 of the Act deals with filing of complaint and reads that "Any 

aggrieved person may file a complaint with the Authority or the 

adjudicating officer, as the case may be, for any violation or 

contravention of the provisions of the Act or the rules and regulations 

made thereunder against any promoter allottee or real estate agent, as 

the case may be". 

7.9  An aggrieved person has not been defined in the Act, which means that 

this term should be given a wider and not a restrictive interpretation, in 

this scenario, any person can come to agitate his/her grievance before 

the Authority. If a complaint is made under section 31 for violation or 

contravention of the provisions of the Act (as the language of the statute 

suggests), it may also include a complaint by the allottee/buyer against 

the promoter for not registering the project, apart from other complaints 

of non-delivery, delayed possession or any other conceivable, or 

otherwise, an exploitative condition, where a person’s life’s earnings 

are at stake in a real estate project. 



31 
 

7.10  The authority would have to admit a complaint even if it is to reach a 

conclusion about the completion of a project or to draw further 

conclusions about the applicability of the Act. Merely because a project 

hasn’t been registered can never be an acceptable reason to deprive the 

allottee of his/her statutory right to file a complaint. 

7.11  In our view, the Authority has to act as a watchdog and play an active 

role in thwarting such malpractices which may result in closing its 

doors to any aggrieved person. 

7.12  Further, the Authority cannot also turn a blind eye to its own powers 

under Section 35, under which it can act suo motu to call for 

information or clarifications relating to the affairs of any promoter; 

especially when an allottee/buyer complaint of incomplete work as well 

as infrastructural development, suggesting that the project may still be 

an ongoing project. 

7.13 Sections 32, 34 and 35 of the Act read together leave no doubt that the 

Authority is a watchdog designed to ensure transparency in the real 

estate sector, to protect all players, be it the allottee, the promoter Or be 

a real estate agent. The underlying emphasis is to protect the interest of 

an allottee, who is a dwarf compared to the might of the 

promoters/developers. 

7.14  No doubt the language of the statute would state that registration would 

not be required on completion of a project, but in the event of a 

complaint regarding deficiency in development works, it is the duty of 

the Authority to consider the matter, watch closely, otherwise such 

pleas may be resorted to by unscrupulous developers/promoters to 

defeat the valuable rights of the allottees. 

7.15 We are of the opinion that the language of the statute also provides that 

a developer shall be protected from the registration and consequences of 

the Act, only in case where the project was completed with completion 

certificate. But, to establish a fact that whether the project is ongoing or 

completed just to free the promoter from the consequences of the act are 

matters of fact to be determined in the course of proceedings initiated 

by an aggrieved person. Non-applicability of the Act cannot be a 
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presumption to be derived from a mere fact simplification of a project 

not being registered. 

7.16  Proceeding under section 59 of the Act is a course available to the 

Authority except for determination of a complaint. Once a complaint is 

filed on issues pointing out the deficiencies and defaults of a promoter, 

the Authority has to decide on its own whether to take recourse to the 

procedure prescribed under section 59 after filing a complaint. 

7.17  We have also examined the provisions of the U.P. Apartment 

(Promotion of Construction, Ownership and Maintenance) Act, 2010, 

wherein in Chapter II under the heading of DUTIES AND 

LIABILITIES OF PROMOTERS vide Section 4(5) it has been provided 

that an apartment may be transferred to any person only after obtaining 

the completion certificate from the prescribed sanctioning authority 

concerned as per building bye-laws and under the heading of 

Explanation: it has been further provided that for the purposes of this 

sub-section “completion” means the completion of the construction 

works of a building as a whole or the completion of an independent 

block of such building, as the case may be. 

7.18  The Hon’ble Allahabad High Court vide its judgment dated 04.02.2022 

passed in Writ C No. 39607 of 2019 (M/S Logix Buildtech Private 

Limited Vs.  State Of  U.P. and 2 Others) placed reliance on the 

judgment of Hon’ble Supreme Court in Civil Appeal No. 6745-6749 of 

2021 (M/s Newtech Promoters & Developers Pvt. Ltd. Vs. State of 

U.P. & others) decided on 11.11.2021 and after reproducing paragraphs 

nos. 41,42, 48,49,50,51,52 and 54 of the said judgment pleased to 

observe as under:-- 

“In the light of the observations made by the Apex Court 

as culled out herein-above, we find that the occupancy 

certificate dated 09.03.2017 issued in favour of the 

petitioner by the NOIDA Authority and heavily relied 

upon by the petitioner, is in fact a partial occupancy 

certificate which was issued to the petitioner on the basis 

of an inspection carried out by NOIDA on 22.02.2017 as 

is apparent from the recitals of the certificate filed as 
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Annexure-1 to the writ petition. Besides the certificate 

has been issued after the Act came into force and as 

such, the argument of the learned counsel for the 

petitioner that the project of the petitioner was outside 

the ambit of the RERA Act and the complaint of the 

respondent No.3 was not maintainable, merits no 

consideration. In the absence of a completion certificate 

from the NOIDA, the project of the petitioner has to be 

treated to be an “ongoing project” as defined under Rule 

2(h) of the U.P. Real Estate (Regulation and 

Development) Rules 2016 and consequently, the 

complaint at the instance of respondent No.3 is 

maintainable. Nothing has been brought on record by the 

petitioner to demonstrate that the project in question, 

stands excluded by virtue of fulfilling any of the criteria 

laid down under Rule 2(h) of the Rules. In view of the 

above, we find that the impugned order passed by the 

learned Chairman, Real Estate Regulatory Authority, 

Gautam Buddh Nagar, does not suffer from any infirmity 

or illegality warranting interference under Article 226 of 

the Constitution of India. The writ petition lacks merit 

and is, accordingly, dismissed.” 

7.19 Though explanation of Section 4(5) of the Uttar Pradesh Apartment 

(Promotion of Construction, Ownership and Maintenance) Act 2010 

explains that “completion” means the completion of the construction 

work of a building as a whole or the completion of an independent 

block of such building, as the case may be.  This provision is with 

respect to providing of possession, but this provision does not exempt a 

project from the category of ongoing project as well as requirement of 

completion certificate. Till the development work is completed and the 

completion certificate is issued by the competent authority the project 

will remain in the category of ongoing project.  

7.20  There is no evidence on record that the development work of the project 

of respondent has been completed as per provisions of Urban Planning 

& Development Act, 1973 as well as RERA Act & Rules, 2016. In the 
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present scenario many allottees may be satisfied but a single allottee 

may not be i.e.  he may be aggrieved and dissatisfied, because of 

genuine reason and if it is so, he must not be left unheard, it is call of 

justice. On scrutiny of partial completion certificate dated 15.07.2017 

(enclosed as Annexure-22 of the appeal), the Ghaziabad Development 

Authority has issued partial completion certificate wherein it is clearly 

stated that after getting possession of the balance land the balance 

development work shall be completed as per sanctioned plan and set 

standards and the developers shall be liable to complete the services. 

After completing development work and services the completion 

certificate shall be obtained. Therefore, partial completion certificate 

claimed by the respondent as completion certificate cannot be said 

completion certificate as per provisions of Urban Planning & 

Development Act, 1973 as well as RERA Act & Rules, 2016. 

7.21 Further, an allottee deposits amount under the hope and trust that he/she 

will get the flat within the time schedule advertised at the initial stage.  

There may be certain cases where allottees might be residing in rented 

houses and they might have managed their financial position in such a 

manner that after deposit of amount, they will get flats of their own and 

thereafter they will be free from payment of rent as then they will shift 

from rented houses to allotted flats but on account of inordinate delay in 

delivery of possession of allotted flats, their financial calculations and 

legitimate expectations stand frustrated causing various types of 

financial losses to them.  On the other hand once the promoter/builder 

made offers and same are accepted by the allottees with legitimate 

expectation, the obligation cast upon the promoter/builder is to complete 

the same within the time schedule mentioned in the offer and if they fail 

to discharge the same the affected allottees are entitled to the interest 

and/or compensation for delayed delivery of possession, as the allottees 

have parted with money which was earning interest.  If an allottee 

chooses to remain in the project and in case the allottee seeks refund 

then he is entitled for interest on the deposited amount and/or 

compensation in accordance with the provisions of the Act 2016, which 

in our considered view will be in accordance with the principles of 

equity as well. 
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7.22  Apart from non development of the project, the said partial completion 

certificate also states that the complete land is not in possession of the 

developers and STP could not be built of due to non possession of the 

land of STP by the developers.  

7.23  As the provisions of Section 3 of the Act 2016 were enforced with 

effect from 1st May 2017 and, therefore, in absence of complete 

development of the project and non availability of completion 

certificate, the project of the respondent will fall in the category of 

ongoing project and, therefore, the respondent is required to register the 

same with UP RERA under the provisions of Section 3 of the Act 2016. 

7.24  During the course of hearing Sri Amit Yadav, learned counsel for the 

respondent, submitted that OC/CC has not been received yet and in 

absence of OC/CC the project is required to be registered and falls in 

the category of ongoing project.   

7.25  It was also incumbent upon the Regulatory Authority to get the issue 

examined regarding status of the project by referring the matter to the 

administrative side of the Regulatory Authority.  

7.26  On the basis of the aforesaid analysis and after examining the 

provisions of the Act 2016 and the Rules 2016 read with the provisions 

of U.P. Apartment (Promotion of Construction, Ownership and 

Maintenance) Act, 2010 we hold that at the time of enforcement of the 

provisions of the Act 2016 (i.e. 01.05.2016) the project of the 

respondent fell in the category of ongoing project and was required to 

be registered with UP RERA. Issue no. (1) is answered accordingly.  

8.  Vide issue no. (2) we are required to examine as to whether there is any 

illegality or perversity in the impugned order dated 25.05.2021 passed 

on Complaint No. NCR145/08/57333/2020. 

8.1  We have examined the impugned order deeply.  The only reason for 

rejection of the complaint is receipt of partial completion certificate 

dated 15.07.2017 from Ghaziabad Development Authority which 

warrants various acts such as (a) after getting possession of the balance 

land, the balance development work shall be completed as per 

sanctioned plan and set standards and the developers shall be liable to 
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complete the services, (b) after completing development work and 

services the completion certificate shall be obtained, and (c) the partial 

completion certificate also states that complete land is not in possession 

of the developer and STP could not be built due to non possession of the 

land for STP by the developer.   

8.2  We are of the considered view that the Regulatory Authority was 

required to examine the concerned documents instead of passing the 

impugned order only on the basis of submission regarding receipt of 

partial completion certificate.  Thus, we are of the view that the 

impugned order of the Regulatory Authority suffers not only from 

illegality but also result of non-application of mind.  Further, it was also 

incumbent upon the Regulatory Authority to get the issue examined 

regarding status of the project by referring the matter to the 

administrative side of the Regulatory Authority.  Issue no. (2) is 

answered accordingly.  

9.  In view of the aforesaid analysis, we are of the considered view that the 

impugned order dated 25.05.2021 suffers from illegality and perversity 

and is not sustainable in the eyes of law.  

10.  Accordingly the appeal is allowed.  The impugned order dated 

25.05.2021 passed in Complaint No. NCR145/08/57333/2020 is 

hereby set aside and the matter is remanded back to the Regulatory 

Authority to decide the complaint afresh in the light of the 

observations made in the body of the judgment. Both the parties are 

directed to appear before the Regulatory Authority on 26th June, 

2023.The Registrar is directed to communicate this judgment/order 

to the Secretary of the Regulatory Authority for being placed 

before the concerned Bench of the Regulatory Authority on the date 

fixed.  

11.  No order as to costs.  

Dated: 31st May, 2023.  (K. K. Jain)               (D. K. Arora) 
Shakir 

 

 


