BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,

AT
LUCKNOW.
1. Appeal No. 101/2019
Nishi KantRai . Appellant.
Versus
M/s Paramount Probuild Pvt.Ltd.  ................... Respondent.
And
2 Appeal No.102/2019
Nishi KantRai .. Appellant.
Versus
M/s Paramount Probuild Pvt.Ltd. ................... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Rameshwar Singh, Administrative Member

1. Case taken up in the revised call. No one has put in appearance on behalf of
respondent, though the case was fixed for today on the request of the learned

counsel for the respondent.

2. Heard Ms. Shuchita Singh, learned counsel for appellant and perused the

record.

3. The facts and the issues involved in both the appeals are the same, therefore,
they were heard together and are being disposed of by a composite
judgment/order. For the sake of convenience, we take the facts of Appeal

No.101 of 2019 as leading case.

4. The appellant allottee, by the instant appeal is raising challenge to the order
dated 27.03.2019, passed by the U.P.Real Estate Regulatory Authority at
Gautam Budh Nagar (in short, ‘Regulatory Authority) in Complaint
No.10201821698, whereby, a direction came to be issued to handover



possession of the unit and execute the conveyance deed after obtaining

occupancy/completion certificate (OC/CC).

Learned counsel for appellant at the outset submits that the decree to that
extent as directed by the impugned order stands complied during pendency of
the appeal. The possession of the unit and sub-lease deed (conveyance) of the
unit has been executed. It is, however, submitted that the other issues raised
before the Regulatory Authority, with regard to interest for the delayed period;
illegal demands raised by the respondent promoter and refund of the additional
amount charged towards enhanced super area was neither considered, nor,

adjudicated upon.

The questions that arise for consideration are as to whether the appellant is

entitled to :

(1) Delay interest on deposit in terms of proviso to Section 18 of Real Estate

(Regulation and Development) Act, 2016 (for short, Act 2016).
(2) Refund of demand towards :

(a) Whole Distribution Charges @ Rs.72/- i.e. at Rs.98,544/-.
(b) ONT Box Security at Rs.15,500/-

(c) Additional Farmer Compensation at Rs.20,532/-.

(d) Labour Cess Charges at Rs.18,487/-.

(e) External Electrification Charges at Rs.11,210/- and

(f) Electric Meter Charge at Rs.40,120/-

(3) Refund of additional charge towards enhanced super area i.e. 120 sqf.
(1160 sqf. — 1040 sqf) at Rs.2,86,582/-.

The facts inter se parties are not in dispute.

The appellant allottee booked a flat/unit bearing no. Festive-701 (7" floor) in
the project, ‘Paramount Emotion’, duly developed by the respondent at Greater
Noida. The sale consideration of the unit was at Rs. 21,49,596/-. The unit
admeasuring 1040 sqf. super area and 700 sqf. carpet area came to be allotted.
As per terms and conditions of the allotment letter dated 26.11.2012,

possession of the unit was to be handed over on or before 30.06.2016.

It appears that the respondent promoter subsequently purchased additional

Floor Area Ratio (FAR), consequently the number of units in the project, on



10.

11.

12.

the same size of plot, was raised from 1380 to 1716 units i.e. 336 units. The
occupancy certificate (OC) for the project came to be received by the
respondent promoter, from the competent authority, on 12.02.2018. The offer
of possession came to be issued on 11.05.2018, along with, statement of
accounts demanding additional charges under several heads, which is alleged
by the appellant to have not been disclosed, by the respondent earlier, in the
registration form dated 20.09.2010, nor, as per terms and conditions of the

allotment letter dated 26.11.2012.

Pursuant to the offer of possession and demand notice, appellant deposited the
entire amount on 21.05.2018 at Rs. 25,54,457/- including, the alleged illegal
demands. Thereafter, appellant vide e-mails and letters, dated 28.07.2018,
30.07.2018, 10.08.2018 and 12.10.2018 respectively, objected to the
unreasonable demands raised by the respondent. The respondent on 05.10.2018
issued, no dues certificate, however, neither the physical possession of the unit

was given, nor, the conveyance deed came to be executed.

Aggrieved, appellant allottee was constrained to institute a complaint under
Section 31 of Act, 2016, before the Regulatory Authority on 16.10.2018, inter
alia, claiming refund of the additional illegal demands, difference of basic sale
price enhanced due to alleged increase in the super area and interest for the
delayed period till handing over possession. The respondent appeared before
the Regulatory Authority and contested the complaint. The complaint came to
be allowed by the impugned order dated 04.01.2019, directing possession and
execution of the unit, however, the other issues and grievance raised by the

appellant were not addressed. Hence the present appeal.

Question No.l.

Delay Interest

It is not being disputed by the respondent promoter that appellant allottee was
not at default. The unit came to be booked on 20.09.2010, the date of delivery
of possession of the unit promised was on or before 30.06.2016, duly
mentioned in the terms and conditions of the allotment letter dated 26.11.2012.
Admittedly, the project got delayed and the occupancy certificate (OC) came to
be received by the respondent on 12.02.2018. The respondent after receiving
the OC/CC though made an offer of possession on 11.05.2018 but physical

possession of the unit, mandated under Section 19 of the Act, 2016, was not
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handed over to the appellant despite depositing the outstanding dues on
21.05.2018. Sub-lease deed/conveyance deed came to be executed by the
respondent on 07.06.2019. Despite executing the sub-lease deed, possession of
the unit was not handed over. The appellant instituted the present appeal on
20.05.2019. It appears that the respondent withheld possession due to pendency
of the appeal. The physical possession of the unit came to be handed over to
the appellant on 09.12.2022 in compliance of order dated 23.11.2022, passed
by this Tribunal.

In view of the facts stated herein above, it is not in dispute that the appellant
allottee was not at default, on the contrary the respondent promoter defaulted in
not timely constructing the unit and handing over possession. Having regard to
the mandate of proviso to Section 18 of the Act, appellant shall be entitled to
delay interest at the prescribed rate w.e.f. 01.07.2016 to 08.12.2022. The

question is accordingly answered.

Question No.2.

Illegal Demands

The respondent promoter admits that certain additional demands came to be
raised along with offer of possession. On specific query, learned counsel for
the appellant has referred to the terms and conditions of the allotment letter to
submit that, Whole Distribution Charges at Rs.72/- could not be charged from
the allottee, whereas, for electrical and distribution, charge was part and parcel
of the basic sale price of the unit as is evident from the bifurcation of cost
mentioned in the allotment letter. Accordingly, respondent would not be
entitled to charge Whole Distribution Charges at Rs.98,544/-. Similarly, the
charge towards ONT Box Security at Rs.15,500/-, admittedly has not been
installed by the respondent. In view thereof, respondent would not be entitled

to charge Rs.15,500/- towards ONT Box.

Further, external electrification charges at Rs.11,210/-, which is part and parcel
of the electricity distribution, has been included in the basic sale price towards
electrical charges, would, therefore, not be payable by the allottee. Further,
electric meter at Rs.40,120/- being charged, is unwarranted, admittedly,
promoter is not entitled to charge for electricity meter, not being a licensee
within the meaning of Electricity Act, 2003, read with, Electricity Supply
Code, 2005. In view thereof, appellant would be entitled for refund of
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Rs.1,65,374/- (Rs.98, 544.00 + Rs.15, 500.00 + 11, 210.00) along with, interest
thereon at MCLR+1% till the date of payment.

In regard to other charges, i.e. additional farmer compensation, labour cess,
appellant cannot claim refund being statutory dues paid by the respondent to

the concerned authority under law. The question is accordingly answered.

Question No.3.

It is not being disputed by respondent promoter that in 2011, lay out map of the
project came to be sanctioned, wherein, the Floor Area Ratio (FAR) for Tower
F (7™ Floor) was at 333.27, whereas, after re-sanction of the map in 2014, on
purchase of additional FAR, the FAR for the 7" floor of the project was at 322,
as is reflected from the sanctioned map produced by the respondent. The
respondent promoter, therefore, does not dispute the reduction in the FAR,
however, respondent promoter states that after purchase of additional FAR, the
number of units in the project came to be enhanced from 1380 to 1716, thereby
adding additional 336 units. It is further stated that club area came to be
enhanced from 100 sqm to 1234 sqm; parking/podium came to be enhanced
from 1367 to 2578, further, the Sewer Treatment Plant (STP) and Water
Treatment Plant (WTP) and the size and capacity of the DG set came to be
doubled. In view thereof, it is submitted that the super area in respect of the

unit came to be enhanced.

We have carefully considered the rival stand taken by the appellant and the
promoter but do not find any merit in the stand of the respondent. As per
sanctioned map, FAR for the Tower in which the unit of the appellant is
situate, came to be reduced from 333.27 to 322. Further, the enhanced club
area and STP and WTP and doubling the strength and capacity of DG set,
would have to be proportionately distributed amongst the residents/allottees i.e.
1716 units. In the circumstances it does not appear that the super area would
enhance as is claimed by the respondent. Further, admittedly, respondent sold
parking/podium area individually to the residents. In view thereof, the cost of
parking/podium cannot be fastened upon the residents towards super area, it
would tantamount to unjust enrichment being unfair practice. The respondent
has not explained or demonstrated as to how the super area of the unit came to
enhanced by merely adding additional units (336) on the same size of the plot.

The common area, even accepting was marginally increased, but would have to
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be distributed proportionately amongst the allottee. In the circumstances the

super area of the unit can be less than that was initially allotted.

Learned counsel for appellant submits that appellant would be satisfied with
the allotted super area at 1140 sqf and would not insist or claim for a lower

Supcer arca.

In view thereof, appellant would be charged for the super area at 1040 sqf. and
the additional amount paid towards the additional super area at 1160 sqf. at
Rs.2,86,582/-, along with, interest thereon at MCLR+1% shall be refunded to

the appellant by the respondent. The question is answered accordingly.

It 1s further informed by the learned counsel for the appellant that maintenance
charge for the appellant’s unit is being demanded from the date of execution of
the sub-lease deed i.e. 07.06.2019, whereas, admittedly, physical possession of
the unit was handed over to the allottee on 09.12.2022. It is not the case of the
respondent promoter that the appellant was at default, possession of the unit
after execution of the sub-lease deed was withheld by the respondent and
handed over pursuant to an order passed by this Tribunal. The respondent
promoter failed to justify withholding of the unit after execution of the sub-
lease deed. In the circumstances, appellant would be entitled to pay
maintenance charges w.e.f. the date of physical possession of the unit i.e.

09.12.2022.

In view of above, both the Appeal No.101 of 2019 and Appeal No. 102 of
2019, are allowed by passing the following orders :

(1) The appellant shall be entitled to delay interest for the period w.e.f.
01.07.2016 to 08.12.2022 @ MCLR+1% till the date of payment, which is to
be paid within 45 days from the date the order is uploaded on the e-portal.

(i1))  The respondent shall refund Rs.1,65,374/- and Rs.2,86,582/- charged
towards additional charges and enhanced super area respectively, along with
interest thereon at MCLR+1% till the date of payment.

(1))  The respondent shall levy and charge maintenance charge for the unit
w.e.f. 09.12.2022.

(iv)  The impugned order shall stand modified to the extent herein above.
No order as to costs.

(Rameshwar Singh) (Suneet Kumar)

Dated: 02.12.2025/1Irfan



