THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-400/2022

VIBHA PANDEY e Appellant
Versus

PRATHAM BUILDCON PRIVATE LIMITEDPRATHAM BUILDCON

PRIVATE LIMITED s Respondent

Counsel for Appellant Counsel for Respondent

ABHISHEK KHARE SIDDHARTH NANDWANI

AAHUTI AGARWAL ABHISHEK SHUKLA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Shri Abhishek Khare, learned counsel for the appellant and Shri Abhishek

Shukla, learned counsel for the respondent.

The submission of learned counsel for the appellant is that initially two units i.e.
Unit No. M-221 and M-451 were booked by the appellant in the Project of the
respondent. Subsequently, vide letter dated 07.06.2016 (Annexure No.3, page 69
of the memo of appeal), the promoter intimated to the appellant that flat no. M-415
was merged with flat no. M-221 and entire booking amount paid regarding flat no.
415 was transferred to flat no. M-221. It is further submitted that Builder Buyer’s
Agreement was executed on 26.08.2015. Clause 9.1 (at page 47 of the memo of
appeal) mentions about complete construction of the Unit and hand over the
possession of the same to the buyer within 36 months (three years) from the date of

start of construction of the unit i.e. by 25.08.2018.

Further submission of learned counsel for the appellant is that appellant initially
made payments up to casting of second floor and paid Rs. 25,00,000/- and
thereafter the appellant has not received any demand from the respondent after

achieving the particular milestone. The payment schedule was of construction link.



On account of delay of more than three years, the appellant filed complaint before
the Regulatory Authority on 27.11.2021 (Annexure No. 5, page 86) as no
construction activity was going on the project and no OC/CC was received by the
promoter. The complaint of the appellant was examined by the Regulatory
Authority by framing three issues- (i) Whether the project is delayed? (ii) Whether
the complainant is entitled to get interest on the deposited amount along with
interest & (i11) Whether the complainant is entitled to get interest on delayed period

at the time of possession?

The learned Regulatory Authority while relying on the judgment and order passed
by the Hon’ble Supreme Court in the case of Chitra Sharma Vs. Union of India
(Civil Appeal No. 744/2017), rejected the claim of the appellant vide order dated
04.05.2022 with respect to refund and directed for providing possession by June,
2022 along with interest for delayed period @ MCLR+1% from 01.09.2018 till the
date of obtaining four certificates or the date of issuance of offer of possession,

whichever is later.

The learned counsel for the appellant submitted that offer of possession was given
on 17.06.2022 in pursuance to the order of Regulatory Authority dated 04.05.2022,
which was received through post after filing of instant appeal on 20.06.2022,
therefore, the same could not be brought on record. However, the letter of offer of
possession dated 17.06.2022 has been filed by the respondent in its objection
(Annexure No. 3). The submission of learned counsel for the appellant is that the
complaint of the appellant was not appreciated in correct perspective and
Regulatory Authority relied on the judgment of Hon’ble Supreme Court in the case
of M/s Fortune Infrastructure (Civil Appeal No. 3533-3534/2017), wherein it has
been held that where no delivery period stipulated in the agreement, a reasonable

time has to be taken into consideration and a time period of 3 years would be



reasonable for completion of the project, ignoring the fact that in the instant case
offer of possession was required to be given by the respondent within 36 months
i.e. three years and as such the reliance placed by the Regulatory Authority on the
said judgment is misconceived. Similarly, case of Chitra Sharma Vs. Union of
India is also not applicable in the instant case. As the impugned order has been
passed by the Regulatory Authority beyond the pleadings and prayer of the
appellant, therefore, the same deserves to be set aside and the complaint of the
appellant is to be allowed with the direction to the respondent to refund the amount

deposited by the appellant along with interest as prescribed.

Shri Abhishek Shukla, learned counsel for the respondent submitted that
admittedly no OC/CC has been received from the competent Authority, but their
application has not been rejected till date. Further submission of learned counsel
for the respondent is that respondent applied for OC/CC along with all the requisite
certificates on 03.02.2021. The learned counsel for the respondent on being asked
as to how this fact will help the respondent as the period assured in the BBA has
expired in the year 2018 itself, learned counsel for the respondent could not give

any satisfactory response to the query of the Tribunal.

Heard.

Judgment reserved.

(K.K. Jain) (D.K. Arora)

Dated: 20.07.2023
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