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Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Rameshwar Singh, Administrative Member
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

1. Heard Advocates Anubhav Singh and Sunendra Kumar, present on behalf
of appellant/applicant and Sri Anagh Mishra, learned counsel for the

respondent.

2. The appellant/applicant has filed the present appeal along with application
for condonation of delay seeking condonation of 903 days in instituting the
appeal. The appeal came to be instituted on 11.01.2021, assailing
impugned orders dated 25.05.2018 and 12.03.2019, passed by learned
Regulatory Authority.

3. The appellant/applicant in application for condonation of delay submits
that due to wrong legal advice, the applicant promoter had filed a writ
petition bearing No. 20017 MB 0of 2018, M/s G.S. Promoters Pvt. Ltd Vs.
Union of India and Ors, assailing the impugned orders hereinabove.
Thereafter, an application dated 27.01.2020 came to be filed in pending
writ petition seeking withdrawal of the writ petition. The withdrawal
application came to be allowed by Hon’ble High Court vide order dated
04.02.2020 dismissing the writ petition as not pressed. In other words,
liberty was not neither prayed nor granted to the appellant/applicant to take

remedy before the alternative forum.



In this backdrop, learned counsel for the appellant submits that the
appellant may not be penalized for the wrong advice, rendered by the
counsel, for instituting writ petition against impugned orders. He submits
that upon withdrawal of the writ petition, the statutory remedy of appeal
under Real Estate (Regulation & Development) Act, 2016 (Act 2016) has

been taken.

On specific query, as to how the appeal would be maintainable, in view of
the order of Hon’ble High Court, dismissing the appeal as not pressed
without granting liberty to take remedy before the alternative forum,
learned counsel for the appellant submits that no such prayer was made in
the withdrawal application duly supported by the affidavit of the authorised
signatory of the appellant company. In other words, writ petition came to
be dismissed without the appellant making a prayer for withdrawal of the

writ petition for taking remedy before alternative statutory forum.

Be as it may, on perusal of the affidavit in support of application for
condonation of delay, we do not find any sufficient cause to condone the
delay in instituting appeal, further, in view of the order of Hon’ble High
Court dated 04.02.2020, passed in writ petition of the applicant promoter,

the present appeal would also not be maintainable.

Application for condonation of delay is accordingly rejected.

Consequently, defective appeal is dismissed.

The amount deposited by the appellant promoter in compliance of Section
43(5) of the Act shall be released in favour of the respondent allottee after
ascertaining from the Regulatory Authority that the impugned orders

herein above have not yet been executed.



0. It will be the liability of beneficiary to pay the income tax, if any, on the
interest accrued, if any, on the amount deposited in compliance of Section

43 (5) of Act 2016.

Dated: 13.02.2025
M. Singh/-
(Devindar Singh Chaudhry) (Rameshwar Singh) (Suneet Kumar)



