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U.P. Avas Evam Vikas Parishad ~ ............... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain,Technical Member.

The present appeal has been preferred by Shri Neeraj Rai (hereinafter
referred to as ‘the appellant/complainant’) challenging the order dated
08.07.2019 passed by the Real Estate Regulatory Authority, Lucknow
(hereinafter referred to as ‘the Regulatory Authority’) in Complaint No.
9201817508, whereby the respondent/promoter was directed to ensure
delivery of possession to the appellant/complainant and get the sale deed
executed after taking legal stamp fee within 45 days. The
respondent/promoter was further directed to pay interest to the
appellant/complainant for the delayed period i.e. from 26.03.2016 till the
date of actual delivery of possession at MCLR+1%.

The facts of the case, in brief, are that the appellant/complainant booked
a flat with respondent/promoter no. 2 under Scheme, Awadh Vihar
Yojna, Sultanpur Road (Shaheed Path) Sector 2-A, Lucknow in its
multistoried residential Project-2013 namely “Madakini Enclave”, which
was to be to be delivered within 30 months according to the terms of the
Registration Booklet. Flat No. 2A/T-3-903 in the aforesaid scheme was
allotted vide allotment letter dated 27.09.2013 to the
appellant/complainant with the tentative sale price of the flat as Rs.

34,80,000/-. The appellant/complainant deposited an amount of Rs.



36,22,289/- with the respondent/promoter till filing of complaint i.e.

06.09.2018. The respondent/promoter sent a demand letter to the

appellant/complainant on 24.11.2017. Thereafter a revised demand letter

was sent on 23.07.2018, according to which the final price of the flat/unit
was marked as Rs. 74,80,000/-. Being aggrieved by the extended cost of
the flat, the appellant/complainant approached the Regulatory Authority
by filing complaint no. 9201817508, praying for exemption from the
extended cost of the flat, which was decided by the Regulatory Authority

vide impugned order dated 08.07.2019 in the manner stated in para 1

above.

Being aggrieved by the impugned order dated 08.07.2019 passed by the

Regulatory Authority, the appellant has filed the present appeal on

various grounds, which are reproduced as under:-

“A. Because the impugned order passed by the respondent no. 1 is
unlawful, illegal and the relevant law and prescribed procedure
and as such the same is not sustainable.

Al. Because the Real Estate (Regulation & Development) Act, 2016
came into force after receiving assent of the President on 25"
March, 2016 and the respondent no. 2 resumed repealed demands
through demand letters starting from 24.11.2017 which were
illegally approved by respondent no. 1 while passing the impugned
Jjudgment/order dated 08.07.2019.

A2. Because the appellant filed complaint with the respondent no. 1
against respondent no. 2 for violation of provisions of Act, 2016
and the rules made thereunder.

A3. Because despite submissions made by the appellant that there is
further need for caring into the complaint and in order to give
evidences in the matter under inquiry, the production of documents
which are in power and possession of respondent no. 2 are
necessary for proper and effective disposal of the complaint filed
by the appellant.

A4. Because the respondent no. 1 without exercising its just powers
provided under the Act, 2016 for carrying out an inquiry, illegally
disposed off the complaint in arbitrary manner without considering

the submissions made by the appellant and also without



AS.

A6.

A7.

A8.

A9.

AlO.

All.

summoning necessary documents which were in power and
possession of respondent no. 2.

Because the respondent no. 1 overlooked the contravention of the
provisions of the Act, 2016, the rules and regulations made
therefor and passed the judgment/order dated 08.07.2019 without
imposing the penalty in accordance with the provisions of the Act,
2016, the rules and regulations made thereunder.

Because the respondent no. 2 illegally ordered possession before
completion certificate was issued by the competent authority
certifying therein that the project has been developed according to
the sanction plan, layout plan and specification as approved by the
competent authority.

Because the respondent no. 1 while passing the impugned
judgment/order dated 08.07.2019 allowed the prayer of appellant
to deliver the possession at agreed cost but illegally ordered to
recover the balance legal money from appellant without first
entering into registered agreement for sale as provided under the
Act, 2016, rules and regulation made therefor.

Because the respondent no. 1 did not considered the information
contained in the prospectus and and incorrect, false statement
included therein.

Because the respondent no. 1 did not considered the fact that the
project developed by the respondent no. 2 is not in accordance
with the sanction plans, layout plans specifications nature of
fixtures, fillings amenities and common areas of the unit as
approved by the competent authority.

Because the respondent no. 1 did not considered the facts that the
alterations in the sanctioned plan, layout plan and specification
and the nature of fixture, filling, fittings and amenities described
therein in respect of booked unit are without an agreement,
provisions consent of appellant.

Because the respondent no. 1 illegally ordered to execute a
registered conveyance deed and handover the actual and physical
possession to a plant without making order to hand over the
undivided proportionate title in the common areas to the

association of the allottees or the competent authority.



Al2. Because the respondent no. 2 till date neither made available
copies of sanctioned plans, layout plans, alongwith specifications,
approved by the competent authority to the appellant nor displayed
on the website as specified under the regulations made by the
respondent no. 1 for which the respondent no. 2 was under
obligations under the provisions of this Act or the rules and
regulations made therefor.

B.  Because the alleged corrected demand letter issued by the
respondent no. 2 approved by respondent no. 1 is incorrect and
illegal and also in contravention of the law laid down in the Act,
2016 for such purpose as such the order is arbitrary and against
the law and is liable to be quashed.

C.  Because the date i.e. 26.03.2016 from where the calculation of
interest MCLR + 1 % is adjudged by respondent no. 1 is incorrect.

D.  Because by the impugned order the limit of implementation of the
impugned order has again been extended further after the order
being uploaded on the website, which is without any basis,
arbitrary and is liable to be set aside.

E.  Because the opposite party respondent no. 1 approved the project
which is neither complete nor the documents uploaded by opposite
party respondent no. 2 on its official website are in accordance
with the provisions of the Act, 2016.

F. Because the respondent no.l failed to observe the provisions of
Section 4, 7, 11, 14, 19, 34 and Section 35 of the Act, 2016.

G.  Because the respondent no. 2 is running the project in
contravention of prescribed procedure provided under the Act,
2016.

H.  Because respondent no. 1 failed to observe the obligations cast
upon respondent no. 2 and disposed off the complaint against the
provided provisions of Section 38 of the Act, 2016.

L Because the respondent no. 1 failed to exercise its power contained
in Section 60 & 61 of the Act, 2016.”

The appellant has prayed to direct the respondent no. 2 to rectify the

mistakes and errors so occurred with a further direction to upload true

and correct information/documents with respect to the project in

question.



4.1 learned counsel for the appellant/promoter further prayed to direct
the respondent no. 2 to deliver the physical possession forthwith as
per specification contained in Registration Booklet.

The respondent/promoter in his objections to the grounds of appeal has

submitted that the complainant had deposited the installment of estimated

cost upto 2015. Further the complainant had submitted his application
dated 01-04-2014 for changing the flat allotted to him. After considering
the request of complainant the Parishad had decided to change the flat of
complainant by charging the Transfer Charges of Rupees 34,800 / - but
the complainant had not deposited the transfer charges and as such the
flat of complainant had not been changed. Further after final costing of
the flat the allotment letter dated 24-11-2017 had been issued to the
complainant. In the said allotment letter dated 24-11-2017 due to clerical
mistake the figure of amount had been wrongly mentioned. After getting
the knowledge of said mistake the amended/corrected allotment letter
dated 23-07-2018 had been issued to the complainant. In accordance with
the corrected allotment letter dated 23-07-2018, the balance cost of

Rupees 10,41,123/- of the flat and Misc. Charges were to be deposited

and the formalities of the sale deed was to be completed within the

stipulated period mentioned in the allotment letter. The complainant
neither deposited the balance cost of the flat nor deposited the Misc.

Charges nor completed the formalities for execution of sale deed nor

taken possession of the flat and as such the complainant himself

responsible for not taking the possession of the flat allotted to him.

5.1 The respondent/promoter further submitted that the Regulatory
Authority had passed the order dated 08-07-2019 directing the
respondent no. 2 to execute the sale deed by taking the balance cost
of the flat and stamp duty from the complainant and give the
possession of the flat to the complainant. The Learned Authority
had further directed the respondent no. 2 to pay the interest @
MCLR +1 percent to the complainant from 26-03-2016 to the date
of delivery of possession. It is further submitted that the
complainant neither deposited the balance cost of the flat nor
completed the formalities for execution of sale deed nor taken the

possession of the flat within stipulated period of 45 days and as



5.2

53

5.4

such the complainant is not entitled to get the interest after expiry
of 45 days i.e. from 23-08-2019.

Learned counsel for the respondent submitted that in the
Registration Booklet the estimated cost of the flat had been
mentioned. Further on the basis of estimated cost of Rupees
34,80,000/- of the flat the demand letter dated 27-09-2013 had
been issued to the complainant subject to final determination of
price after completion of the project.

Learned counsel for the respondent further submitted that in
accordance with the demand letter dated 27-09-013 the amount of
Rupees 3,50,000/- was to be deposited within 30 days of issue of
demand letter and the remaining amount of rupees 29,60,000/- was
to be deposited in 8 quarterly installments. The last installment was
to be paid upto 01-08-2015. The complainant had not deposited the
amount of Rupees 3,50,000/- within 30 days from the date of issue
of demand letter. Further the complainant had not deposited the
installments within the stipulated period. The complainant had
belatedly deposited the last installment on 17-04-2018. Further in
accordance with the demand letter dated 27-09-2013, the
complainant was liable to pay the 13.5 % additional interest on the
delayed payment.

In the corrected Allotment Letter dated 23-07-2018 the
construction cost of the flat shown Rs. 39,40,600 with 12 % Free
Hold Charge amounting to Rs. 80,730/- in terms of clause 5 of the
Registration Booklet. Further after adjusting the amount deposited
by the complainant, the balance amount of Rs.10,41,123/- has been
found due against the total cost of the flat. The parking charges of
Rs. 2,00,000/- had been raised in terms of clause 4 of the
Registration Booklet. Further the other misc. charges i.e.
Taxes/GST and maintenance charges has also been demanded in
pursuance to the terms of Registration Booklet. The demand letter
issued to the Complainant was on the basis of estimated cost of the
flat subject to final determination of price. After final costing of
flat, allotment letter dated 23-07-2018 had been issued raising
demand as per the terms & conditions of the Regulatory Authority
to the Complainant. Further in compliance of order dated 08-07-



5.5

2019 passed by the learned Real Estate Regulatory Authority in
complaint case no. 9201817508, the respondent no. 2 had issued
letter dated 5-11-2019 to the appellant mentioning therein that after
adjusting the amount of Rs. 5,12,889/- deposited on 17-04-2018,
the amount of Rs. 5,63,363/- towards cost of the flat and the
amount of Rs. 1,20,419/- towards additional interest total
amounting to Rs. 6,83,782/- has been found due against the
appellant. The amount of Rs. 3,61,100/- towards Misc. Charges,
Rs. 2,25,748/- towards service tax, Rs. 64,999/- towards G.S.T.
and Rs. 1,49,890/- towards Corpus Fund has been found due
against the appellant and asked the appellant to deposit the said due
amounts and to complete the formalities for execution of sale deed.
Learned counsel for the respondent also submitted that the Learned
Authority had considered all the documentary evidences and the
law laid down by the Hon'ble Supreme Court in case of Supertech
Vs. Rajni Goyal in which the Hon'ble Supreme Court had held that
the buyer is liable to pay the miscellaneous charges i.e. Parking,
Maintenance, Labour, Water escalation cost of the flat and had

passed the order dated 08-07-2019.

The appellant/Promoter has not filed any reply to the objections of the

respondent/allottee to the grounds of appeal.

Heard Sri Saghar Mehdi, learned counsel for the appellant and Sri N. N.

Pandey, learned counsel for the respondent and perused the record.

In order to examine the grounds taken by the appellant and the averments

made by both the parties, we deem it fit to examine whether the

respondent/promoter can increase the tentative price of the flat at the time

of final determination of the price on completion of the project?

8.1

8.2

The respondent in his objections to the appeal has submitted that
the demand letter had been issued on 27.09.2013 subject to final
determination of price after completion of the flat. The
complainant had deposited the installments up to 2015 as per the
schedule mentioned in the demand letter. Final costing of the flat

was issued by the respondent/promoter vide letter date 23.07.2018.

An examination of the Allotment Letter dated 27.09.2013 and final
demand letter dated 23.07.2018 reveals that the super area of the



flat was increased from 117 sq. mt. to 121.863 sq. mt. and in the
Allotment Letter dated 27.09.2013 under Clause (1) it is clearly

mentioned that the cost of the flat is estimated sale price.

8.3  Further on examining of Clause 4 of the Brochure/Registration
Booklet, it 1s found that in addition to the uncounted value of the
flat, it will be mandatory for the applicants/allottees to reserve
space for parking a car in the space basement/stilt for each flat, for
which Rs. 2,00,000/- for one car parking and Rs. 75,000/- for

additional open car parking will be charged separately.

8.4 It i1s mentioned in Clause 1 in the column “Other conditions” of the
Registration Booklet that the above mentioned price is
approximate. The construction is proposed to be done in 30
months. The final price will be payable as per the actual appraisal
on completion of the project. Therefore, the amount of fixed
installments may increase or decrease. The present estimated value
of the property is subject to change due to unavoidable reasons
such as increase in the market rates of building materials. Parking

area 1s not included in the calculation of super area.

8.5 An examination of the Registration Booklet indicates that in clause
11.7, it is stated that the estimated price of the property may go up
due to increase in market prices. If the increase in the price is more
than 20% of the estimated price, then the allottee can seek refund

of the full money without any deduction and without any interest.

On examination of the pleadings of both the parties and on perusal of the
complaint filed by the appellant as well as the Registration Booklet of the
project, we find that the respondent/promoter has rightly increased the
price as per the market conditions while determining the final price on
completion of the project. Registration Booklet further provides in clause
11.7 that in case the increase in the price is more than 20% of the
estimated cost then the allottee has a choice to withdraw from the project
and get refund of the full amount without any deduction, but without any
interest. We find that the appellant/complainant had challenged the
increased cost of the unit in question, as well as the GST, excess payment
of stamp duty to be borne by the respondent/promoter as well as prayed

for directing the promoter to pay delay penalty. However, the Regulatory



Authority in its order dated 08.7.2019 has directed to ensure delivery of
possession to the respondent/promoter and get the sale deed executed
after taking legal stamp fee within 45 days. The respondent/promoter was
further directed to pay interest to the appellant/complainant for the
delayed period i.e. from 26.03.2016 till the date of actual delivery of
possession at the rate of MCLR+1%.

10.  On the basis of aforesaid analysis and examining the material on record,
as well as the grounds of appeal in detail, we do not find any force in the
grounds of appeal. There is no illegality, infirmity or perversity in the
order of the Regulatory Authority. Accordingly, while upholding the
order dated 08.07.2019 of the Regulatory Authority, we dismiss the
appeal.

11. No order as to the cost.

Dated. 28.09.2022
GauravSri/- (K.K. Jain) (D. K. Arora)



